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The State Bar Post Hoke e& Graves 


By CALVIN E. MURPHY 


The North Carolina State Bar was created 
by an act of the General Assembly in 1933, 
long before some of us were born. The act was 
entitled “An Act to Provide for the 
Organization as an Agency of the State of 
North Carolina, the North Carolina State Bar, 
and for its Regulation, 
Powers, and Government, 
Including the Admission of 
Lawyers to Practice and 
Their Discipline — and 
Disbarment.” (See, N. C. 
Public Laws 1933, c. 210, 
now codified at N.C.G.S. § 
84-15 to 38). 

Lawyer discipline has 
always been an integral part 
of the State Bar’s purpose 
and function. Before 1975, 
the State Bar 
Grievance Committee first 


Council’s 


reviewed complaints of lawyer misconduct. 
Disciplinary hearings could be heard before a 
panel of lawyers appointed by the Supreme 
Court, a panel of State Bar councilors, or by a 
superior court judge or jury in the county 
where the defendant-lawyer lived. Either party 
could appeal the final order to the North 
Carolina Court of Appeals. 

In 1975, by enactment of the legislature, 
the Disciplinary Hearing Commission 
(DHC) was created as a separate agency of the 
State Bar to “hold hearings in discipline, inca- 
pacity, and disability matters; to make findings 
of fact and conclusions of law after such hear- 
ings; and to enter orders necessary to carry out 
the duties delegated to it by the council” (now 
codified at N.C.G.S. § 84.28.1). The attorney 
members of the DHC are appointed by the 
State Bar Council. The DHC is not account- 
able to the council for its rulings in discipli- 
nary matters, but operates as a separate judicial 
authority with duties and responsibilities of an 
independent judiciary. Appeals from decisions 
of the DHC are directly to the North Carolina 
Court of Appeals. 

The Office of Counsel of the State Bar is 


charged with prosecuting cases brought 
before the DHC. After 1975, the Office of 
Counsel had no right to appeal from an 
adverse decision of the DHC; only the 
responding lawyer could appeal. That situa- 
tion has now been remedied by an act of the 
legislature giving the State 
Bar the same right to appeal 
as respondent lawyers, as was 
the case before 1975. 

Since its establishment in 
1933, the State Bar has car- 
ried out it regulatory duties 
without regard for who it 
prosecuted. In fact, a cursory 
review of lawyers disbarred 
by the State Bar reveals that 
former presidents of the State 
Bar and one of its former 
executive directors have 

received the ultimate sanc- 
tion. The State Bar is charged with prosecut- 
ing all lawyers subject to its regulatory author- 
ity who are alleged to have violated of the 
Rules of Professional Conduct, irrespective of 
personage, status, or position. 

Consistent with its responsibilities and 
duties, in March 2004, the State Bar filed a 
formal disciplinary complaint against former 
Assistant Attorneys General David Hoke and 
Debra Graves who had been assigned to pros- 
ecute a capital murder case involving defen- 
dant Alan Gell. Mr. Gell was accused of the 
shooting death of a Bertie County resident in 
199), 

The State Bar initially opened an inves- 
tigative file against Hoke and Graves after the 
counsel for the State Bar read in a local news- 
paper about post-conviction allegations of 
prosecutorial misconduct during the criminal 
trial of Alan Gell. After the Grievance 
Committee found probable cause, the Office 
of Counsel filed a formal complaint alleging 
that the prosecutors engaged in misconduct 
by: (1) knowingly making false statements to a 
tribunal, (2) engaging in conduct prejudicial 
to the administration of justice, (3) failing to 


adequately supervise the conduct of a non- 
lawyer to insure that it was in keeping with the 
Rules of Professional Conduct, and (4) failing 
to comply with the special duties imposed 
upon prosecutors under Rule 3.8(d) of the 
Rules of Professional Conduct. 

Hoke and Graves contended that they 
were unaware of the presence of certain excul- 
patory evidence in the SBI’s criminal inves- 
tigative file because they failed to read that file 
and relied instead upon the information con- 
tained in a separate “working file” that they 
created from the file they received from the 
Bertie County District Attorney who had the 
case before they became involved. They con- 
tended that their working file was not identi- 
cal to the SBI’s investigative file. They 
acknowledged however, that they did not turn 
over certain material that could be character- 
ized as impeachment evidence because they 
did not believe they were required to do so 
under their interpretation of existing case law. 

The prosecution of Hoke and Graves ren- 
dered a great deal of consternation and outcry 
from the media and within the legal commu- 
nity, the principal complaint being that the 
Bar’s deputy counsel did not prosecute the 
matter vigorously before the DHC. Although 
the DHC found against the respondent pros- 
ecutors on three out of four of the charges they 
faced, the concerns expressed by the media and 
by members of the Bar, in part, prompted the 
State Bar President to “establish a special 
Disciplinary Review Committee (DRC) com- 
posed of lawyers and non-lawyers to study and 
identify issues arising from the prosecution of 
Hoke and Graves and to recommend future 
actions and policies to be adopted as a result.” 
After months of intensive review and work, 
the DRC published its findings, conclusions, 
and recommendations publicly. Many of the 
recommendations were ministerial in nature: 
a) provide a policy to employ outside counsel 
in certain situations; b) alter the practice of 
permitting mitigating evidence to be admitted 
during the first phase of disciplinary hearings; 
c) alter the timing of submitting legal briefs to 
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the DHC panel; d) increase the Bar's prosecu- 
torial staff and improve technology for use in 
DHC prosecutions; e) emphasize to State Bar 
counsel the significance of public perception in 
the investigations and prosecution of matters 
before the DHC; and a few other minor rec- 
ommendations. The State Bar has already 
addressed most of these issues internally. But, 
most significantly, the Disciplinary Review 
Committee recommended that Rule 3.8(d) be 
redrafted to make it more consistent with the 
duties imposed upon prosecutors by legal 
precedent established in the case of Brady v, 
Maryland and its progeny. There appeared to 
be a great deal of confusion in the media and 
within the legal community about the legal 
standard to be applied to the misconduct of 
Hoke and Graves. Specifically, they were being 
prosecuted for violating Rule 3.8(d) (as well as 
other Rules) and not for violating the disclo- 
sure requirements imposed by the Brady line of 
cases in criminal matters. It became clear dur- 
ing the work of the DRC that there was a dis- 
tinct difference in the standards imposed by 
Rule 3.8(d) and the requirements of Brady. 
Rule 3.8(d) requires actual knowledge of evi- 
dence that “tends to negate the guilt of the 
accused or mitigates the offense.” It does not 
address impeachment evidence. There was also 
a divergence of opinion, particularly among 
prosecutors and criminal defense attorneys, 
about the circumstances under which Brady 
applied to impeachment evidence. However, 
that was not the issue before the DHC. Both 
exculpatory evidence and impeachment evi- 
dence served as the basis of issues raised in the 
post-conviction case involving Alan Gell. In 
the disciplinary matter, the respondent prose- 
cutors claimed that they were unaware of 
exculpatory evidence that was not contained in 
their working file but existed unbeknownst to 
them in an SBI investigative file available to 
them, but which they did not use or read. 
Since the Disciplinary Review Committee 
concluded its work, the Ethics Committee of 
the State Bar has recommended that the coun- 
cil adopt revisions to Rule 3.8(d) requiring 
prosecutors to make a “reasonably diligent 
effort” to discover materials required to be dis- 
closed in order to satisfy their duty under Rule 
3.8 (d) and applicable case law. In reviewing 
Rule 3.8 (d), the Ethics Committee concluded 
that imposing reciprocal standards of disclo- 
sure on all lawyers, including civil attorneys 
under Rule 3.4, was appropriate. That being 
the case, the Ethics Committee recommended 
revising Rule 3.4 to impose a similar standard 
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of “reasonable diligence,” as required of prose- 
cutors under Rule 3.8(d), in making discovery 
available to opposing counsel. 

Proposed revisions of Rules 3.8 and 3.4 
were published for comment in the Summer 
2005 edition of the Journal, No comment was 
received and at the October 2005 meeting of 
the council, the revised rules were adopted and 
scheduled for review by the North Carolina 
Supreme Court. Before being submitted to 
the Court, however, the State Bar began 
receiving comments, albeit belated, principal- 
ly from civil practitioners expressing concern 
that the revision of Rule 3.4 would create 
grave consequences for civil practitioners 
engaged in discovery. In response, the council 
decided to delay sending revisions of both 
Rule 3.8 and 3.4 to the Supreme Court in 
order that it might have time to draft and pub- 
lish a proposed amendment of the official 
comment to Rule 3.4 explaining the intended 
meaning and scope of the revision to Rule 3.4. 
That proposed amendment appears in the 
Proposed Rule Amendments section of this 
Journal. The proposed amendment to the 
comment will be appended to Rule 3.4 before 
final presentation to the Supreme Court for 
approval. 

Although the State Bar is a public agency, 
lawyer discipline is considered private until it 
reaches a certain level in the disciplinary 
process. But clearly, all matters before the 
DHC are considered public. Despite the pub- 
lic nature of what the Bar does in general, 
bringing in a committee of lawyers and non- 
lawyers (the DRC) to take an independent 
and in-depth look at the workings of the State 
Bar and its disciplinary process was indeed a 
first in the history of the State Bar. An expres- 
sion by one of the more skeptical public mem- 
bers of the Disciplinary Review Committee 
resonated well when, during a public meeting 
of the DRC, he expressed astonishment at the 
willingness of the State Bar to respond to pub- 
lic criticism by “opening its doors to public 
scrutiny.” 

Since the conclusion of the Hoke and 
Graves matter—and the work of the DRC— 
another highly publicized disciplinary case 
involving two former prosecutors from Union 
County has garnered media attention. As in 
the case involving Hoke and Graves, the State 
Bar learned of the alleged misconduct of these 
prosecutors from media reports and filed a 
complaint against them. Bar counsel investi- 
gated the disciplinary case thoroughly and 


undertook to prosecute it vigorously before the 


DHC. On motion by counsel for the respon- 
dent prosecutors to dismiss two of the alleged 
violations because they were not brought in a 
timely manner, a hearing panel of the DHC 
found that the applicable rule, Discipline and 
Disability Rule .0111 (e), regarding the time 
within which grievances must be brought, 
though ambiguous, compelled the dismissal of 
two counts of the complaint. The third count 
was dismissed for failure to state a claim. The 
hearing panel never reached the merits of the 
case. Bar counsel subsequently filed a memo- 
randum of law in support of its interpretation 
of Rule .0111 (e) but was unable to persuade 
the hearing panel to counsel’s position. The 
State Bar Council has authorized the Bar 
counsel to appeal the DHC’s decision to the 
North Carolina Court of Appeals. 

Despite its efforts to prosecute this case on 
the merits, the Bar continues to receive com- 
munications from lawyers and to be the object 
of unfavorable media comments that evince 
substantial misunderstanding about the role 
various agencies play in disciplinary proceed- 
ings. Tersely put, the State Bar Office of 
Counsel is charged with bringing disciplinary 
actions against lawyers believed to have trans- 
gressed the Rules of Professional Conduct and 
prosecuting them before the DHC. Decisions 
in these cases are entirely within the province 
of the commission. The DHC is not account- 
able to the State Bar Council for its rulings in 
disciplinary cases. Both the Bar counsel and 
the DHC are constrained by the Rules of 
Professional Conduct and the Rules and 
Regulations of the State Bar as written and as 
interpreted by the DHC in matters before it. 
In light of the DHC’s ruling in the case at 
hand, the council will be looking at Rule 
.0111 (e) to determine what revisions may be 
needed to remove areas of ambiguity, if they 
exist. Otherwise, the Bar—and the respondent 
prosecutors—can expect the court of appeals 
to address the legal issue raised. 

The State Bar has been given the awesome 
responsibility of self regulation. To remain 
worthy of that trust and authority, the Bar 
must remain willing to assess and reassess the 
way it conducts its affairs. In the wake of the 
Hoke and Graves controversy, the State Bar 
remains committed to act in the best interest 
of the public in carrying out the regulatory 
functions imposed upon it by legislative man- 
date. = 


Calvin E. Murphy is with the Charlotte 
firm of Murphy & Chapman. 


ERISA Claims Against 
Settlement Funds Since Great- 
West vs. Knudson 
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§ 1001, et seq., as it relates to claims of reimbursement or subrogation out of 


the proceeds recovered for injured plaintiffs from third parties, is often an exer- 


cise in frustration for the personal injury practitioner. This article cannot 


address all the complex and troubling aspects of ERISA but it will try to give 


a “heads-up” to those who must attempt to decipher this sometimes cryptic 


Act. 


Introduction 

ERISA is a comprehensive statute that 
regulates retirement and other welfare bene- 
fit plans provided by an employer'— 
excluding church? and governmental? 


rying to understand the 


Retirement 


Employee 


Income Security Act of 


1974 (ERISA), 29 U.S.C. 


employers which are not subject to ERISA’s 
provisions. Although the rules, regulations, 
and oversight provided by ERISA are all- 
encompassing with respect to pension plans, 
they are not abundant with respect to other 


employee welfare benefit plans such as 
health insurance plans. As for employee wel- 
fare benefit plans, the statute contemplates 
the development of federal law through the 
federal courts. Unfortunately, uniformity 
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has not been achieved, and we have ended 
up with a patchwork of rulings by the feder- 
al circuits with the Supreme Court from 
time-to-time settling some of the differ- 
ences. To complicate the practitioner’s work 
one cannot be complacent with just know- 
ing the Fourth Circuit cases as venue, and 
applicable circuit law, in an ERISA case is 
not necessarily dependent upon where the 
injury occurred.4 


Significance of plan being self-funded 
or insured 

Every health insurance plan provided by 
an employer must be analyzed to deter- 
mine whether or not it is an ERISA gov- 
erned plan.> Most health insurance plans 
provided by employers are governed by 
ERISA. Assuming the plan is ERISA gov- 
erned, the pivotal issue in North Carolina 
is whether it is a self-funded plan. If the 
plan is self-funded, the terms of the plan 
documents control the breadth and width 
of its reach including the extent, if any, of 
its claimed right of subrogation or reim- 
bursement.° 

If the plan is not self-funded but rather 
fully insured, North Carolina’s anti-subroga- 
prohibition contained in the 
Administrative Code prevents subrogation 
in contracts of health insurance policies.’ 


tion 


There are instances when a fully insured 
plan contains subrogation language. This 
occurs most often when the employer is a 
national or regional company and obtains a 
single health insurance policy from an out of 
state health insurance company. In such an 
instance the subrogation or reimbursement 
provision probably would not be effective in 
North Carolina. 


Determining whether a plan is self- 
funded or insured 

Determining whether or not a plan is 
self-funded is not always easy. To simplify, if 
the employer purchases an insurance policy 
and pays a premium and the insurance com- 
pany assumes all of the risk, then it is an 
insured plan (and, as previously noted, if it 
is an insured plan there can be no subroga- 
tion or reimbursement). But, if the financial 
risk falls in any way to the employer (or to a 
combination of employer and employee 
funding) then it is a self-funded plan. The 
purchase of stop-loss coverage does not con- 
vert an otherwise self-funded plan into an 
insured plan.8 
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In order to determine whether a plan is 
self-funded, it is useful to obtain an author- 
ization from the beneficiary to request infor- 
mation from the plan.? The request for plan 
documents must be made of the plan 
administrator.!° The plan administrator is 
usually identified in the Summary Plan 
Description (SPD). Most often, but not 
always, the plan administrator is the 
employer. The third party administrator or 
the subrogation company representing a 
plan is not a plan administrator within the 
meaning of ERISA. 

The request to the plan administrator 
must be specific. Copies of the following 
documents should be specifically requested: 
the plan's three digit identification number, 
the summary plan descriptions (and amend- 
ments) for all relevant years, all contracts or 
agreements establishing the plan, the decla- 
ration pages of all insurance contracts with 
the plan including reinsurance and stop-loss 
coverage, the IRS Form 5500 for each rele- 
vant year, written policies, memoranda, 
minutes of meetings, and any other written 
documentation addressing reimbursement 


or subrogation, enforcement or waiver of 
the same, from the date of establishment of 
the plan until the present. 

Failure of the plan to provide the 
requested information within 30 days 
exposes the plan to a penalty of $110.00 per 
day.!! 

TRSteboray. 5500cAs sthe 
Return/Report of Employee Welfare Plan. 
Part 1 section 9a reflects the plan’s funding 
arrangement as reported by the plan. If the 


Annual 


funding arrangement is indicated as 
“Insurance” then it would reflect, absent a 
mistake in filling out the form, that the 
plan is insured and North Carolina's anti- 
subrogation rule would prevent the plan 
from seeking reimbursement. Quite often 
the Form 5500 indicates that insurance 
and the general assets of the sponsor 
(employer) fund the plan. In such a case 
the plan is probably self-funded and has 
stop-loss coverage. A valid argument can be 
made that the amount of recoupment to 
which the plan is entitled is only the 
amount not covered by stop-loss insurance. 


An online source for IRS Form 5500s for 


most companies can be found at 


FreeERISA. !? 

Studying the plan documents is crucial. 
If the plan has no provision for subrogation 
or reimbursement, then there is no subroga- 
tion or reimbursement. If the plan states 
that it seeks subrogation or reimbursement 
from just a liability carrier, then that would 
be the extent of its recovery. Unsurprisingly, 
most often plans seek recovery from all 
sources. 


If self-funded, what remedy does a 
plan have 

Having established that the plan is a self- 
funded ERISA plan, and that the language 
in the plan covers the sources of recovery by 
the injured person, the next inquiry is: what 
remedy does the plan have against the 
injured person or the attorney for the 
injured person? That question was answered 
in Great-West Life & Annuity Ins. Co. v. 
Knudson, 534 U.S. 204, 122 S. Ct. 708, 151 
L. Ed. 2d 635 (2002). The plan sought 
reimbursement from the plan beneficiary 
out of funds already disbursed. The 
Supreme Court found that only an equi- 
table remedy is available to the plan and 
held that ERISA plans cannot seek reim- 
bursement from the client after settlement 
and disbursement in an action at law. The 
Court based its decision on the remedy por- 
tion of the statute!> which the court inter- 
preted as providing that the only remedy 
available to a plan was an equitable remedy. 
And that equitable remedy must be against 
identifiable funds. !4 

In response to Great-West, ERISA plans 
often seek the imposition of constructive 
trusts—an equitable remedy—against 
specifically identifiable funds from settle- 
ment or verdict either in an attorney’s trust 
account, in possession of a court, in an 
escrow account, or otherwise not commin- 
gled with client funds.!° 

The Federal Circuits have split regarding 
whether a constructive trust may be 
imposed against identifiable funds. The 
Fourth,!© Fifth,!7 Seventh,!® and Tenth!? 
Circuits have focused solely on the remedy 
sought and concluded that it was appropri- 
ate for plans to seek imposition of a con- 
structive trust on identifiable proceeds 
because that was equitable in nature. On the 
other hand, the Sixth?9 and Ninth?! 
Circuits have focused on the basis for the 
remedy and concluded that because the 
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basis was contractual in nature, there can be 
no remedy seeking imposition of a con- 
structive trust. 


Liability of attorney after disburse- 
ment 

Generally there has been no personal lia- 
bility placed on the attorney for the injured 
party who has disbursed settlement funds to 
the injured party.?” However, a plan may 
pursue settlement funds in the trust account 
of a plan beneficiary's attorney.9 

It has been opined that personal liability 
might be imposed on the injured party’s 
attorney where the attorney acted in bad 
faith and breached some unspecified equi- 
table duty owed to the plan, but, in the 
absence of such an ephemeral duty, the 
attorney is free to choose distribution 
options that appear to favor the client.24 


Liability of beneficiary of plan after 
disbursement 

Prior to Great-West v. Knudson the 
Fourth Circuit held that a plan could, under 
the theory of unjust enrichment, sue at law 
to recover funds advanced by a plan to a 
beneficiary as compensation for injuries 
caused by a third party after the beneficiary 
recovers a compensatory award from the at- 
fault party.2> However, the holding was 
questioned after Great-West v. Knudson 
when the Fourth Circuit stated “...the justi- 
fication for the court’s recognition of a fed- 
eral common law unjust enrichment claim 
in Waller is in serious doubt, as it is no 
longer debatable that Provident has an 
‘explicit remedy’ under § 1 132(a)(3).”26 It is 
now clear that the Fourth Circuit would 
impose a constructive trust on identifiable 
proceeds in the possession of the plan bene- 
ficiary as an equitable remedy but will not 
impose “personal liability’ or a “money 
judgment” against an individual beneficiary 
as such a remedy at law is beyond the 
purview of the ERISA equitable remedy 


scheme.27 


Conclusion 

From the plaintiff’s perspective it is 
extremely important that the client be 
involved from the outset when the presence 
of a self-funded ERISA plan is suspected. 
The client should be given options such as 
allowing the attorney to negotiate with the 
plan to reduce the amount claimed by the 
plan. Should the client still be covered by 


the health plan after settlement, the client 
should be informed that the plan might 
withhold future benefits as an equitable 
means of recoupment should it not be reim- 
bursed. 

An ERISA claim is not a lien and only 
the imposition of a constructive trust upon 
identifiable funds creates a lien. While cases 
interpreting ERISA refer to both “subroga- 
tion” and “reimbursement” the distinction, 
and the consequences of the distinction, are 
rarely recognized. The same is true with 
respect to cases which do not acknowledge 
the difference between a “lien” and a 
“claim.” 

If the client instructs her attorney to dis- 
burse the funds to her and not pay the plan, 
a written directive should be signed by the 
client.28 m 


Following a tour as a special agent with the 
Federal Bureau of Investigation, Donaldson 
has been a practicing attorney in Salisbury and 
Greensboro, North Carolina, since 1967. 
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Important “Firsts” in the North 
Carolina Legal Profession 
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ith the recent announce- 
ment of another important 
North 


“first”? in the 


Carolina legal field—the 


appointment of the first African-American woman to the North Carolina Supreme Court— 


it struck me how little I know about the history of the legal profession in North Carolina. The 


legal history I recall from law school centered on the United States Supreme Court and the 


evolution of our constitutional jurisprudence. I do not recall having learned any specific 


North Carolina legal history, except the “history” that occurred while I was in law school and 


since my graduation. This article details some of the North Carolina legal “firsts” that I have 


uncovered recently. 


General Legal Firsts 

The North Carolina Bar Association 
was founded in 1899.! It was well received 
from the beginning, securing the member- 
ship of a high percentage of the state’s 
attorneys, including many of the leading 
lawyers from across the state.” Its charter 
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class included 157 lawyers and, by the time 
of its first annual meeting, it had 251 
members.’ The Bar Association now boasts 
more than 12,500 members. 
Ons April 3 wel 95o,enine 
Assembly passed legislation incorporating 
the North Carolina State Bar.4 Prior to that 


General 


time, the North Carolina Bar Association 
had handled the examination, licensing 
and discipline of North Carolina lawyers, 
establishing the first board of law examin- 
ers in 1915. By 1932, the Bar Association 
decided that an incorporated State Bar 
established by legislative enactment was 
necessary to control the examination, 
licensing and disbarment of attorneys and 
to prevent the unauthorized practice of the 
law.° At present, the North Carolina State 


Bar has approximately 19,500 active mem- 
bers.° 


Court Firsts 

In 1712, Christopher Gale became the 
first chief justice of the North Carolina 
general court, a precursor to the North 
Carolina Supreme Court. In 1776, the 
General Assembly appointed the first 
judges to the North Carolina Supreme 
Court.’ 

In 1790, James Iredell became the first 
and only North Carolinian to serve on the 
United States Supreme Court.® The Chief 
Justice at the time was John Jay, and the 
Court met in New York City, which was 
the national capital at the time. 


Female Lawyer Firsts 

Tabitha Anne Holton of Guilford 
County became the first woman licensed 
to practice law in North Carolina in 
1878.? North Carolina was only the sixth 
state to grant a woman a law license. Upon 
passing the North Carolina state bar, 
Holton also became the first female to be a 
licensed attorney in the south.!9 In 1919, 
Katherine Everett became the first female 
lawyer to argue a case before the North 
Carolina Supreme Court.!! Reports indi- 
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cate that she won the case.!2 In October 
2000, M. Ann Reed became the first 
female president of the North Carolina 
State Bar. 

In 1949, Susie Sharp became North 
Carolina’s first female superior court 
judge.!3 In 1962, she went on to become 
the first woman to serve on the North 
Carolina Supreme Court.!4 In 2003, 
Allyson Duncan became the first woman 
from North Carolina to serve on the 


Fourth Circuit Court of Appeals.!> 


African-American Lawyer Firsts 

In 1871, James Edward O’Hara, 
became the first African-American man 
licensed to practice law in the state. He 
was a Howard University law graduate and 
a Republican activist. 

There is some question about who was 
the first African-American woman licensed 
to practice law in North Carolina. One 
source indicates that Elreta Alexander 
became the first African-American woman 
to be licensed as a lawyer in North 
Carolina in 1947.17 However, another 
source indicates that Ruth Whitehead 
Whaley holds this distinction, having been 
licensed in 1933.18 

In 1939, North Carolina Central 
University School of Law was founded to 
provide an opportunity for a legal educa- 
tion to African-American students in 
North Carolina. It enrolled its first stu- 
dents in 1940.!? In June 1951, the law 
school at the University of North Carolina 
at Chapel Hill enrolled its first African- 
American students.?9 

In 1971, Sammie Chess, Jr. became the 
first African-American to be appointed a 
Superior Court Judge in North Carolina.?! 
In 1983, Henry E. Frye of Greensboro was 
appointed as an associate justice of the 
North Carolina Supreme Court. He was 
the first African-American to serve on the 
Court and, of course, the first African- 
American Chief Justice of the Court.?2 

In October 1999 Cressie H. Thigpen Jr. 
became the first African-American presi- 
dent of the North Carolina State Bar.?? 
Twenty years later, in 2003, Allyson 
Duncan became the first African-American 
woman to serve on the Fourth Circuit 
Court of Appeals.24 Now, in 2006, Patricia 
Timmon-Goodson of Fayetteville is the 
first African-American woman to serve on 
the North Carolina Supreme Court.”> 


Legal Education Firsts 

While there may have been some small, 
independent law schools in North Carolina 
prior to 1894, that year marked the forma- 
tion of the first law schools at the estab- 
lished colleges and universities of the state. 
The law school at the University of North 
Carolina at Chapel Hill was incorporated 
into the university that year.2° Wake Forest 
School of Law was also founded that 
year.*’ Anyone with information establish- 
ing which law school was first and breaking 
this tie is invited to e-mail the author. 

Willis Whichard, Dean of the Campbell 
University School of Law, holds the dis- 
tinction of being the first person to serve in 
both houses of the North Carolina legisla- 
ture and on both of the state’s appellate 
courts. He is now also the first person to 
hold all of these positions and a deanship at 
a North Carolina law school.?® 

Finally, Leary Davis, the founding Dean 
of the new Elon University School of Law 
in Greensboro, is the first person to serve as 
the founding dean of two North Carolina 
law schools, having previously served at 
Campbell. As impressive as that accom- 
plishment is, it is rivaled by that of 
Maurice T. Van Hecke, who was the first 
person to serve as the Dean of two North 
Carolina law schools at the same time, 
serving at both the University of North 
Carolina at Chapel Hill and North 
Carolina Central University from 1939 to 
1942;72 


Conclusion 

Obviously, this article has just skimmed 
the surface of North Carolina legal history 
and leaves many “firsts” for potential future 
articles. Some of the items briefly touched 
upon here would make good topics for 
full-length articles in and of themselves. If 
you know of other interesting “firsts” in the 
North Carolina legal profession or further 
information about some of the firsts listed 
here, please e-mail the author at awood- 


lief@elon.edu. 


Alan Woodlief is the associate dean for 
admissions and an associate professor of law 
at the Elon University School of Law. He 
received his BA in Journalism and Mass 
Communications from the University of 


North Carolina at Chapel Hill and his JD 
from Campbell University School of Law. 
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Lawyers as Good Sports 
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hile watching the last football game of the day on Thanksgiving, I 
thought about the idea of lawyers as good sports. A month or so before, 


I witnessed a very successful high school football coach in the area run 


up the score on the opposing team. Rather than have his quarterback 
take a knee when the game was won, he opted instead to run a quick sweep to add a useless touchdown as time expired to end the game. 
A few weeks went by, and I mentioned this 
act of unsportsmanlike conduct to a few of 
my fellow Optimist Club members as we 
were discussing sportsmanship in our youth 
work program, Pop Warner football. I made 
the observation that the mindset of this high 
school coach was trickling down to the 


younger levels of athletics. 
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To make my point, I commented that I 


had seen a Pop Warner coach in a recent 
game elect to pass the football to try to get 
an unnecessary touchdown with less than a 
minute to go in the game. His team was 
leading by two touchdowns at the time and 
the game was clearly out of reach. This 
started a discussion about whether such 
conduct could or should be punished. One 
member commented that there was no spe- 
cific rule that seemed to address the behav- 
ior. I thought about this comment and 
about how different people have different 
opinions as to what constitutes good and 
bad sportsmanship. 

Having played high school and college 
sports, having been a little league baseball 
coach for 20 years; having been a Pop 
Warner Commissioner for 11 years, and 
having seen two children play youth sports 
on recreation and travel teams, I have had 
the opportunity to witness my share of 
poor sportsmanship by coaches, parents, 
and participants. I thought about some of 
what I had observed. 

I thought about coaches and players 
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who were not respectful to one another 
before, during, and after games. I thought 
about excessive arguments with officials 
and lack of respect for their authority. | 
thought about the cursing and blaming of 
others and the refusal when the game was 
over to give credit where credit was due. I 
even thought about a few times when I had 
made mistakes in the heat of battle, either 
as a player or as a coach, and I thought 
about why good people with good inten- 
tions can get so caught up in the moment 
that they sometimes forget about good 
sportsmanship. 

Then my mind shifted to the idea of 
sportsmanship in the practice of law. I 
began to think about the similarities 
between sports and the law and whether 
those similarities justify the ideal notion of 
lawyers as good sports. 


The similarity between sports and the 
law 

The most obvious connection between 
sports and the law is the competition 
inherent in both. Sports is filled with com- 


petition. In fact, competition in sports is 
the gasoline which fuels the games and 
which allows participants to excel. 

Lawyers, like athletes, are highly moti- 
vated people who feed off the same form of 
energy—competition. 

Competition for lawyers begins with 
the law school application process and does 
not stop there. Would be lawyers fight to 
get into the best law schools, then they 
fight as law students to be the best in their 
class, then they fight to get the best jobs, 
then they fight to get the best work, and 
then they fight to move up within their law 
firms. Such competition in the practice of 
law is not limited, however, to the person- 
al goals of the lawyers. 

Competition is just as obvious in the 
courtroom as it is in the stadium. A player 
with a football will try to put it past a 
defender to score a touchdown. A lawyer 
will try to put a point of law past his or her 
opponent to score a favorable decision. 
Lawyers are, plain and simple, competitive 
people, just like athletes and coaches, and 
the law, like sports, brings out hard fought 
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competitive battles between lawyers. 


The pressure to win in sports and the 
law 

Athletes and coaches, at all levels, must 
deal with the societal fascination with win- 
ning. Most participants in sports are self- 
driven to win. This pressure and will to 
win, fueled by the competitive spirit, is not 
a bad thing. It encourages hard work and 
sacrifice and it may result in an athlete 
being able to do things not thought to be 
physically or mentally possible. 

The flip side of the pressure to win in 
sports is that it will sometimes cause ath- 
letes, coaches, and observers to do things in 
the heat of the moment that they would 
not do if they were thinking rationally. 
These same pressures exist in daily law 
practice. 

Everyone loves a winner and law prac- 
tice is no different. Clients don’t hire losers. 
They want their lawyers to win. 


How do I know this? Experience! I have — 


never (ever) been high fived by a client for 
losing their case. In fact, just like in sports, 
when I have lost a case, my client (my 
“team owner’) has tended to be a bit surly 
with me. Oh, the client will sometimes say 
an encouraging word and suggest that I am 
still part of the team, but inevitably, just 
like in sports, the client is likely to question 
my play calling and may even quietly 
decide to place me on waivers. 

Fortunately, just like in sports, there are 
victories in the law, and just like in sports, 
winning at law is great fun. There is no bet- 
ter feeling when battling for your client in 
court than hearing the jury or judge rule 
for your client, and no better feeling when 
advancing your client’s causes in negotia- 
tions and helping achieve their goals. 
When you win a case, just like in sports, 
the client is very happy. A win is a win is a 
win. Clients, like sports fans and sports 
team owners, will appreciate your work. 
They may even pay your bill. 


The indifference to sportsmanship 

In sports, the average fan will engage in 
a discussion about sportsmanship from 
time to time, and sometimes fans will 
applaud good sportsmanship. More often, 
fans applaud good plays, not good sports- 
manship. During the Super Bowl, or the 
World Series, or the World Cup, where the 


home team has a chance to be king of the 
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hill, most fans could not care less about 
sportsmanship. At that point, it is all about 
winning. 

In the practice of law, lawyers are given 
the responsibility of guarding their clients’ 
money, time, and reputations. Each of 
these tangible and intangible items is very 
valuable to clients. 

For most clients, their legal case also is 
very personal. It is the Super Bowl of their 
limited legal experience and there is no 
doubt that they 
Sportsmanship likely is at the bottom of 
the client’s list of things to be accom- 


plished. 
And for the lawyer who makes a living 


want to win. 


at the law, the pressure to win and achieve 
results for the client is always present. In 
fact, winning has a lot to do with whether 
a lawyer will get another case, either from 
that client or from referrals by that client. 

Winning even for the sake of winning is 
not to be criticized. The will to win causes 
positive behavior, like advance preparation 
and hard work. Unfortunately, the pressure 
to win in both sports and the law has 
caused the participants in both venues to 
behave at times like poor sports and to dis- 
play an indifference to the concept of 
sportsmanship. 

One possible reason for the indifference 
to sportsmanship in the law lies not in the 
fact that winning is so important, but in the 
fact that sportsmanship is supposed to be, 
well, for sports. The law, on the other hand, 
is real, and the court cases and legal trans- 
actions that flow from the law, have real 
consequences. Clients can win or lose much 
in a legal contest. In sports, playing the 
game can be fun, and losing is tough on the 
ego, but except where athletes are paid for 
their efforts, sports are meant to be a game. 

On the other hand, very few people 
who go to see a lawyer will ever equate the 
experience as being fun, or like a game. It 
is stressful, full of pressure, and expensive. 
But fun and games? Not a chance. 


Opinions vary on what constitutes 
good and bad sportsmanship but you 
know it when you see it 

In sports, coaches, players, and specta- 
tors all have different opinions about what 
constitutes good and bad sportsmanship. 

Unfortunately, some coaches do not 
teach good sportsmanship or do not dis- 


courage poor sportsmanship, either 


because there are no hard and fast rules on 
the subject or because good sportsmanship 
is not important. Too often, in the age in 
which we live, it is better for an athlete to 
get the better of the opponent and let oth- 
ers know about it publicly than it is for the 
athlete to respect and battle the opponent 
with good sportsmanship. 

The famous quote from our Supreme 
Court about “knowing pornography when 
you see it” applies equally to the doctrine 
of sportsmanship. 

How often have we seen the athlete 
make a play, only to taunt his opponent? 
How often have we seen coaches and play- 
ers curse and blame officials? How often 
have we seen trash talking among athletes? 
How often have we seen on-field fights, 
off-field arguments, and threatening ges- 
tures? 

By the same token, haven't we seen 
lawyers taunt opposing parties? Haven't we 
seen lawyers show disrespect for the 
authority of court officials? Haven't we 
seen lawyers write unnecessarily, mean, and 
vicious letters? And, haven't we also seen 
lawyers engage in verbal cat fights and 
petty arguments? 

On the other hand, we have been fortu- 
nate to witness good sportsmanship in 
sports. We have witnessed athletes give a 
helping hand to one another after plays 
have ended. We have seen players congrat- 
ulating one another after games and coach- 
es disagreeing respectfully with officials 
when they question calls. And, when 
games have ended, we have seen athletes 
and coaches respectfully accepting the out- 
come without gloating as winners or blam- 
ing others as losers. 

We also have seen the same type of good 
conduct among lawyers. We have seen 
lawyers in hard-fought cases acting profes- 
sionally. We have seen lawyers who refuse 
to be drawn into the pettiness that is the 
hallmark of some forms of advocacy. We 
have seen lawyers who play by the spirit 
and not just the letter of the rules. And, 
even when the legal battles have been 
tough ones, we have seen lawyers extend 
professional courtesies, engage in coopera- 
tive behavior, and show respect to oppos- 
ing counsel. 


Good sportsmanship in the law is not 
just compliance with ethics rules 


I don't know of any ethics rule, written 
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or unwritten, that requires one lawyer to 
shake hands with another lawyer after a 
case or argument is over. In youth sports 
leagues, however, one of the great unwrit- 
ten rules of the game is shaking hands after 
the game. Why? It is this simple act of 
civility that gives balance to the competi- 
tion. 

Don't get me wrong. I am not for the 
development of a rule requiring lawyers to 
shake hands or even a set of rules which 
attempt to define what constitutes good 
and bad sportsmanship among lawyers. 
First off, I don’t think it would work, nor is 
it possible. The essence of being a good 
person, like the essence of being a good 
sport, cannot be captured with a few writ- 
ten rules. And, you can’t make someone be 
a good sport. A person has to buy into the 
idea. 

The North Carolina Revised Rules of 
Professional Conduct tend to support this 
approach. In the Preamble to the Rules, 
Section 0.1 [12], there is a concluding sen- 
tence which sounds familiar. It states that it 
is “the lawyer's obligation zealously to pro- 
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tect and pursue a client’s legitimate inter- 
ests, within the bounds of the law, while 
maintaining a professional, courteous, and 
civil attitude toward all persons in the legal 
system.” It might just as easily have said, in 
a way that any sports fans would under- 
stand, “it is the lawyer's obligation strenu- 
ously to compete to win on behalf of his or 
her client, within the framework of the 
rules, while maintaining at all times good 
sportsmanship toward all the participants.” 


Don’t follow the lead of the misguid- 
ed coach or client 

In the journey toward sportsmanship in 
the law, lawyers have to be wary of undue 
influence by their clients. Here’s why. 
Clients will at times, like a misguided 
coach, urge the lawyer to behave in an 
unsportsmanlike manner. 

Like the coach in one of the Karate Kid 
movies who instructed his pupil to hurt the 
Opponent to win the match, there will be 
clients who will coach their lawyer to show 
no measure of good manners in the legal 
process. Some lawyers believe that this is 


the pathway to success. Others may not, 
but may relent to this pressure to look 
good in the eyes of the client. 

Lawyers need to resist the urge to be 
guided by such foolish direction. Poor 
sportsmanship is not something that 


should be condoned. 


Resist the urge to fight fire with fire 

How often have we seen athletes penal- 
ized or ejected from games for responding 
to acts of poor sportsmanship with similar 
acts of bad behavior? Usually, a player from 
one team will get a bit more physical than 
the rules allow with a player from another 
team, and the offended player will then 
strike back in retaliation. Unfortunately, 
the one who strikes back is usually the one 
who gets caught. 

In the legal world, the punches that get 
thrown are usually the oral and written 
faced with 
unsportsmanlike behavior do lose their 
tempers from time to time and say and do 


kind. Lawyers who are 


things that they may later regret. However, 
while it is human nature to fight back with 
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a swift and emotional response, such con- 
duct simply brings the contest down to the 
initiator’s level. 

Some of the most respected athletes in 
the games have been the ones who respond- 
ed to cheap shots with strength of character 
and athletic ability rather than loud mouths 
and clenched fists. Jackie Robinson is one 
such icon. Here was a guy, the first African 
American to play major league baseball and 
possibly one of the greatest baseball players 
of all time, who had every reason to fight 
fire with fire. The people he played against, 
and even some of his own teammates, dis- 
played the worst of sportsmanship toward 
him when all he wanted to do was play the 
game of baseball. They cursed him, called 
him names, cleated him when he stole bases, 
threw at his head in the batter’s box, and 
showed contempt for him only because of 
his race. He would admit years later that the 
hardest thing for him to do was to sit there 
and take it. How he would have loved to use 
his brute strength to knock a few of those 
fellows out. Instead, he put all his energy 
into getting base hits, stealing bases, making 
plays, and hitting home runs. Eventually, 
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the detractors realized their tactics were of 
no effect and that he was, after all, a darn 
good ball player. 

Lawyers are also fighters, making it hard 
to walk away from the sucker punch. But 
being a good sport sometimes means hav- 
ing the presence of mind and the ability to 
fight back in a different way. It also means 
putting your heart, your mind, and your 
drive into winning the contest the right 
way, like Jackie Robinson and others like 
him. 


Lawyers can be leaders in promoting 
good sportsmanship 

Lawyers have been the brunt of jokes and 
public criticism to the point that many in 
the public would question whether lawyers 
have the ability to be good sports, much less 
leaders in promoting good sportsmanship. 
But there is more to lawyers than what is 
reported in public opinion polls. As the old 
story goes, as told to me by one of my law 
school professors, while the doctors of the 
past were treating the sick with leaches, the 
lawyers of the past were spending their time 
writing a Constitution that would live for 


more than 200 years and be the guiding 
force for the rule of law in this county. 

Lawyers can continue their tradition of 
being leaders by promoting the unwritten 
rule of law of good sportsmanship. Lawyers 
can do this in sports and in the practice of 
law. 

This is true because lawyers serve not just 
their clients but their communities. Lawyers 
play in athletic contests. Lawyers are parents 
and coaches of athletes. Communities are 
filled with athletes who one day will be lead- 
ers and some may even aspire to be lawyers. 

Whenever a lawyer practices good 
sportsmanship in the profession, and 
encourages others to do so in sports and in 
the community, he or she makes an impor- 
tant statement. That statement is that civili- 
ty and respect matter, whether on the field 
of play or in the field of law. 


Sportsmanship matters 

I am proud to report that I have been the 
beneficiary of good sportsmanship on the 
playing field and in the practice of law and 
that I have tried to practice good sports- 
manship in both, although not always as 
successfully as I would like. Good sports- 
manship is something that is worth working 
hard to achieve and to get right, in both 
sports and in the law. Without question, 
lawyers should practice hard and strive to 
win their cases, but just like in sports, where 
sportsmanship is encouraged but not always 
achieved, lawyers should remember to play 
by the unwritten rule of good sportsman- 
ship. 

Lawyers should not behave like the 
coaches on the sideline who should know 
better, or the emotional athlete who lets the 
competitive moment get the best of her, 
even if others are urging such behavior. A 
little bit of civility, a dose of humility, a 
respectful tone, a professional demeanor, 
and a touch of dignity may be just what is 
needed during and after giving it your all on 
behalf of your client. 

Good sportsmanship does matter. If 
practiced by lawyers, it may just make a dif- 
ference, for lawyers, for clients, for the com- 
munity, for sports and for the legal profes- 
sion. & 


Landis Wade is an employment lawyer, 
commercial litigator, and sometimes arbitrator 
and mediator with Helms Mulliss & Wicker, 
PLLC, in its Charlotte office. 
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Letters from the Woods—A Book 
Review and Excerpt 
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Review 
By Dana and Sarah Ross 


Michael Hurley, in his latest book Letters 
from the Woods, explores what it means to be 
an authentic person. With homage to philos- 
ophy and a backdrop of wilderness, the 
author shares an intimate portrait as he grows 
from a difficult boyhood into an adult world 
as a loving husband, devoted father, and suc- 
cessful attorney. Hurley’s hard work, dedica- 
tion to family and friends, and his strong rela- 
tionship with God provide a solid foundation 
upon which he boldly attempts to redefine 
how one can uniquely fit within, and con- 
tribute to, society. Time and time again, he 
boards a boat, embarks on a quest, and dili- 
gently pushes himself physically and mental- 
ly to pursue the secret of life. Eventually, he 
forges a comfortable alliance with biblical 
teaching where self-rewards are derived from 
a faith in God and serving others. 

The author chronicles a series of decisions 
that significantly change his professional and 
personal life. As soon as the author achieves 
secure footing as an attorney he catapults 
himself freestyle to yet another unchartered 
shore. In one leap of faith he leaves a promi- 
nent law firm to open a private practice with 
his wife. A pattern of taking calculated risks 
allows this fiercely independent author to see 
anew, and wonder aloud, where the road to 
the American Dream leads us and leaves us. 

Experience and accumulated wisdom 
allow Hurley to evolve from an absolutist 
doctrine to self-reflection and a realm of open 
observation. His window to understanding 
himself and the world is found in the shape 
of a canoe. Using wilderness canoeing as a 
metaphor for an inward journey, Hurley doc- 


Above: The authors son Kip searches an 
island in Canadas Algonquin Provincial Park 
for blueberries. 


Right: The author took this photograph of 


fellow travelers at dawn, afier being wind- 
bound in Thoreaus camp on Chamberlain 
Lake in Maine for two days. 


uments a personal odyssey as he paddles, 
portages, fishes, and camps. His honest and 
intimate dialog is clear and straightforward, 
yet his words encourage each reader to 
uniquely relate to the broader questions. 
Letters from the Woods gives us an open 
invitation to seriously contemplate what is 
most important to each of us, and encour- 
ages us to thoughtfully recalibrate our pri- 
orities. You don't need to paddle a canoe to 
understand Hurley’s discourse. He encour- 
ages us to pause and think, refresh our 
mind and body, look beyond ourselves, 
spend time with family and friends, and to 
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get out there and go fishing. 


Excerpt from Letters from the Woods 
Letters from the Woods collects the ‘slice- 

of life” essays that Hurley wrote for a canoeing 

journal published between 1995 and 2004 for 


Ly 


subscribers in 48 states and Canada. In addi- 
tion to these essays, Hurley wrote detailed trave- 
logues of his trips on remote and nearby rivers 
and lakes. The journal also featured photogra- 
phy, hand-drawn maps, and illustrations. The 
following essay and photographs from the jour- 
nal appear in the book. 


Law and Wilderness 
Summer 2002 


As | have related in the story about Maine 
that begins on the next page of this journal, 
the writings of Henry David Thoreau had an 
influence on my life that began early and last- 
ed long. He sounded the clarion call to sim- 
plicity long before the Kennedys gave us 
casual chic. Minimalism was his watchword 
decades before that concept came to symbol- 
ize a hip design trend in upscale furniture and 
art—purchased mostly by people with non- 
minimalist incomes and lifestyles. 

Simplicity and minimalism were for me, 
in my growing years, mottoes of conven- 
ience. It is easy to be simplistic and a mini- 
malist when one hasn't the means to be oth- 
erwise. But for all that Thoreau so eloquent- 
ly tried to tell us about those virtues, I was 
more struck by Thoreau himself and the 
ethos of the intellectual rebel that he seemed 
to embody. His life, more so as I imagined it 
than likely as he lived it, seemed so defiantly 
unafraid of convention. And convention, to a 
teenage boy, is the Lord High Master to be 
feared and obeyed above all else. To know this 
we have only to recall our darkest fears of 
wearing the wrong outfit to the dance, getting 
the wrong haircut before going back to 
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school, and 
saying some- 
thing stupid 
in front of the 
whole class. 
Thoreau’s 
quiet world 
on Walden 
Pond seemed 
to shrug all of 
that off, and 
the notion 
that someone 
could live that way—with only his thoughts 
and principles to condemn or acquit him— 
was intoxicating to me as I contemplated the 
power in my hands to shape my own life. 
The ability to shape one’s life is, of course, 
the fleeting illusion of youth and the brief 
luxury of old age. Soon enough we are over- 
taken by events that shape us and our lives 
until the mold hardens round about us, 
immovable and unyielding. The tyranny of 
the human condition and our need for food, 
clothing, and comfort lead us onward. 
Decisions are made. Choices are foregone. 
Doors close softly behind us. Accidents of 
geography and genetics work their quiet 
influence. Soon the trail has narrowed 
beneath our boots, and before we know it, we 
can only gaze upon the distant mountains to 
which other paths less traveled might have 
led. It was there, on those distant peaks, 
where Thoreau seemed to stand and beckon 
to me as an idealistic student reading these 
words: 
Let us consider the way in which we 


spend our lives. . . . I foresee that if my 


Left: The authors daughter Caroline inspects a lily 
pad in the Adirondacks. 

Below: The author prepares to leave camp on the 
Moose River in Maine. 


wants should be much increased, the 


labor required to supply them would 
become a drudgery. If I should sell both 
my forenoons and afternoons to society, as 
most appear to do, I am sure that for me 
there would be nothing left worth living 
for. I trust that I shall never thus sell my 
birthright for a mess of pottage. I wish to 
suggest that a man may be very industri- 
ous, and yet not spend his time well. 

There is no more fatal blunderer than he 

who consumes the greater part of his life 

getting his living. 

These are lofty ideals, to be sure. What I 
failed to see as a younger man, though, was a 
certain hypocrisy in Thoreau’s words that 
became clearer to me as a husband and father. 
Thoreau’s own father had sold pencils from 
his home to support young Henry’s ascent to 
Harvard and beyond—and I dare say he did- 
nt do it for the love of wood and lead. He did 
it for the love of Henry, as do we all, in our 
daily labors, for the love of the children and 
families whom we are privileged to call our 
burden. Still, 1 am not prepared even at this 
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The author’ son waits for dinner in camp on a Canadian lake. 


jaded age to toss Thoreau onto the ash heap 
of youthful illusions. What Thoreau tried to 
express was a sentiment more purely distilled 
in the famous essay of his contemporary and 
fellow-philosopher, Ralph Waldo Emerson, 
entitled Se/f Reliance. 

There is a time in every man’s education 
when he arrives at the conviction that 
envy is ignorance; that imitation is sui- 
cide; that he must take himself for better 
or worse as his portion; that though the 
wide universe is full of good, no kernel of 
nourishing corn can come to him but 
through his toil bestowed on that plot of 
ground which is given to him to till. The 
power which resides in him is new in 
nature, and none but he knows what that 
is which he can do, nor does he know 
until he has tried. 

As for me, growing up in an alcoholic 
family on the outskirts of normalcy, the plot 
of ground I was given to till, as it were, 
seemed covered in brambles. There was never 
enough money—or any money. | harbored 
this deep-seated suspicion that the other guy 
really was smarter than I, and that unlike him, 
I would become Thoreau’s “fatal blunderer,” 
who sells his birthright for a pottage. It was 
not until I had blundered my way through 
two colleges, abandoned two majors, and 
turned four years of undergraduate study into 
five that the lights went on. 

In 1981 I had landed, most improbably, 
with a wife and a U-Haul van at a Jesuit uni- 
versity in St. Louis to study law. Terrified and 
broke, I applied myself: Astonished, I suc- 


ceeded in small ways where I had been accus- 
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tomed to failure. 
Encouraged and 
emboldened, 
with the support 
of a wife who 
loved and 
believed in me, I 
applied myself 
harder still. 
Doors opened, 
and the path 
beneath my 
boots widened a 
bit. 

That golden 
moment of 
epiphany about 
life’s limitless 
possibilities, 
which comes to 
most of us in some form or fashion, came to 
me in March 1983. I was approaching the 
podium of the law school courtroom. All 
around me were seated assorted dignitaries of 
the bench and bar and academe as well as 
family members—including my own moth- 
er—who had traveled great distances to wit- 
ness the occasion. There were four of us, my 
partner Brian Konzen and I and our two 
opponents, nervously shuffling papers at the 
counsel tables. Law school faculty members 
whose sandal straps we students were not 
worthy to unfasten sat in the audience to wit- 
ness the spectacle—as if any of the four of us 
could possibly have anything important to 
say to them. | had stolen away, hours before, 
to a classroom in the library just to collect my 
thoughts, alone, and try to bring the enormi- 
ty of what I was about to face down to size. I 
had never won anything before. I had never 
been in a position to compete for the prize. 
Before this night, dozens of my fellow stu- 
dents—many from prominent, successful 
families and exclusive, private schools—had 
reached for and fallen short of this goal. 
Gradually, round by winning round, I had 
dispelled my suspicion that we had survived 
each preceding contest only by some mistake 
of good fortune. I was not even close, after all, 
to the top of my class. Were it not for an 
unexpected friend and unfailing ally I had 
encountered along the way, I might have 
crumpled at the podium when Justice 
William Rehnquist of the United States 
Supreme Court finally called upon me to 
deliver the respondent’s argument. That 


friend and ally is the daw. It was then and has 


been lo these many years a marvel to me, a 
fearsome tool, and a thing of beauty in its 
own right. It is the great leveler of kings and 
commoners, and on that night in St. Louis it 
elevated a nervous young man from the 
brambles of his upbringing to the pinnacle of 
a legal education. 

In the years since, I have taken the mem- 
ory of our victory in that competition into 
dozens of other courtrooms, before the 
mightiest of opponents, before judges who 
wielded terrible, awesome power. And in 
each of these arenas, the miracle of our 
democracy—which is to say the rule of law, 
not men—has given me the confidence of 
David before Goliath. This is how I have cho- 
sen to spend my life, by and large. Although 
it has not been the career of contemplative 
solitude to which Thoreau beckoned me, at 
Walden Pond, it has had such moments. In 
fact, I have come to appreciate in my journey 
through the law that the wilderness is, like- 
wise, a leveler of men. 

The wilderness respects no title, fears no 
enemy, and grants no special privilege. To the 
unwary or unprepared it is unflinching and 
unforgiving. It offers no remedy or relief 
beyond what the laws of nature will allow. 
But to any mother’s son who will apply him- 
self to learn its precepts, great rewards await. 
You can lose your life in the woods if you are 
careless, but you can find life’s meaning there, 
too. If you will but study and plan, map your 
course, and prepare for the journey, you can 
make your way through any forest of life or 
nature, no matter what difficulties or delays 
you have encountered on your journey thus 
far. Remember to scout the rapids and carry 
the rough ones. It is best to rise early and find 
camp before twilight. Gather your firewood 
before the rain comes, and share it with those 
who have none. Pitch your tent on high 
ground, and leave each camp a little better 
than you found it. These are the laws of the 
wilderness. These are the laws of life, as well. 
They are one and the same, and | have been 
privileged to measure myself against them. @ 


Michael C. Hurley is a partner at Yates, 
McLamb & Weyher, LLP in Raleigh, where his 
wife Julie is of counsel, They attended the 
University of Maryland at College Park and 
Saint Louis University School of Law together 
and practiced for eight years in Texas before 
moving to North Carolina in 1992. They have 
two teenage children and will celebrate their 
25th wedding anniversary this year. 
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NC Med Mal—A Year in Review 
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his article reviews North Carolina case law 


developments in 2005 that are of importance to 


attorneys handling medical malpractice cases. 


The discussion analyzes malpractice cases 


addressing peer review, expert testimony, res ipsa loquitor, nursing malprac- 


tice, recovery of costs, and other issues frequently encountered in malpractice 


cases. Most, if not all, of the cases are from the court of appeals, although at 


least one malpractice case of importance was granted review in the Supreme 


Court. 


North Carolina Supreme Court 

It does not appear that the North 
Carolina Supreme Court decided any cases 
specifically related to medical malpractice 
actions in 2005. However, as discussed 
below, the Court did grant review in a mal- 
practice case involving expert qualifications 
that may lead to an important decision in 
2006. Barham v. Hawk, 165 NC App. 708, 
600 SE2d 1 (2004), review allowed 59 N.C. 
410, 612 S.E.2d 316 (NC April 16, 2005). 


North Carolina Court of Appeals 


|. Expert Testimony 
The court of appeals reviewed a number 
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of cases in 2005 that dealt with expert testi- 
mony in medical malpractice cases. These 
cases included the admissibility of expert 
testimony pursuant to N.C.G.S. §90- 
21.12, cross-examination issues, and causa- 
tion issues. 

N.C.G.S. § 90-21.12. 

N.C.G.S. § 90-21.12 has become a fre- 
quent source of opinions in recent years. 
The statute provides that, in a medical mal- 
practice action, no expert may testify on the 
standard of care unless he or she is familiar 
with the standards in the “same or similar 
community” where the cause of action 
arose. The cases have generally rejected a 
standard of care for North 
Carolina, and require experts to have some 


national 


familiarity with the community where the 
alleged malpractice took place. 


Billings v. Rosenstein __ N.C.App. _, 
619 S.E.2d 922 (2005), was a Wilkes 
County action arising out of treatment ren- 
dered to Jennie Lynn Billings in 2003. 
According to the Complaint, Ms. Billings 
suffered a stroke as a result of an allegedly 
undiagnosed eclampsia. 

Plaintiffs retained Peter Kaplan, MD, a 
neurologist practicing in Maryland and a 
professor at Johns Hopkins University, as an 
expert on the standard of care. Dr. Kaplan 
testified that although he did not currently 
maintain an active practice in North 
Carolina, he had worked at Duke 
University Medical Center for three years 
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during his residency and fellowship. He also 
had a license to practice medicine in the 
state of North Carolina. However, he had 
not practiced here in more than 15 years. 

During his deposition, Dr. Kaplan testi- 
fied that he was familiar with the standard 
of care in Wilkes County. However, he 
admitted that he had never been to the facil- 
ity where the alleged malpractice took place. 

Following the deposition of Dr. Kaplan, 
the defendant moved for summary judg- 
ment on the grounds that Dr. Kaplan was 
not qualified pursuant to N.C.G.S. § 90- 
21.12. The trial court found that, although 
it is not necessary for an expert witness to 
have actually practiced in the same commu- 
nity as the defendant, he or she must 
demonstrate that they are familiar with that 
community or the standard of care of simi- 
lar communities. The motion was granted, 
leaving Plaintiffs without an expert. 

The court of appeals reversed. The court 
observed that Plaintiff’s expert not only had 
large portions of his medical training in 
North Carolina, but he also was licensed 
here and had worked in Durham and in 
Fayetteville. The court found that the 
record disclosed that Dr. Kaplan had lec- 
tured in North Carolina and he had testi- 
fied that he was familiar with the standard 
of care for a neurologist in Wilkes County 
and that this familiarity was based not only 
on his own experience, but also on the 
demographic data from Wilkes County. As 
such, he was qualified an expert under 
IN-C.Gis, § 90-21-12: 

The Billings case is significant in that it 
highlights the difficulty faced by trial judges 
and counsel trying to determine the mean- 
ing of the “same or similar community” lan- 
guage of the statute. The case is also impor- 
tant because it continues to recognize the 
recent trend by the court to allow experts to 
use demographic data to help them become 
familiar with communities in which they 
have not actually practiced. See generally 
Pitts v. Nash Day Hospital, Inc., 167 
N.C. App. 194596555. F.2d 11545(2004), 
Coffman V. Roberson, 153 N.C.App. 618, 
571 S.E.2d 259 (2002). 

N.C.G.S. § 90-21.12 was also the sub- 
ject of at least one unpublished opinion, 
decided earlier in 2005. Ramirez v. Little, 
609 S.E.2d 499 (Table) was a case from 
Randolph County arising out of the death 
of an infant in February of 2000. The 
defendant, a family physician, had diag- 
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nosed the child with a minor stomach infec- 
tion and had administered antibiotics that, 
although it is not clear from the court’s 
opinion, apparently led to some type of 
convulsions or allergic reaction. 

At the close of Plaintiff's case, Defendant 
moved for a directed verdict. Defense coun- 
sel argued that Plaintiff's expert, Dr. Peter 
Curtis, was not familiar with the standard of 
care in Randolph County, as required by 
N.C.G.S. § 90-21.12. The trial judge grant- 
ed the directed verdict. 

The appellate court affirmed. The court 
noted that the purpose of N.C.G.S. § 90- 
21.12 was to “avoid the adoption of a 
national or regional standard of care for 
health care providers” and that in this case, 
there was no testimony in the record that 
indicated that Dr. Curtis was familiar with 
the same or similar community requirement 
of the statute. “Simply put,” observed the 
court, “Dr. Curtis never related the term 
‘standard of care’ to the standards of prac- 
tice that applied to family physicians in 
Randleman, North Carolina, or similar 
communities in February of 2000.” 

Does the Ramirez decision break any 
new ground? Probably not, but it does re- 
emphasize the importance of making sure 
that your retained expert understands that 
although they may offer testimony on a 
national standard of care, they must testify 
on the local community standard in order 
to get their opinions to the jury. 

One additional case, actually decided in 
2004, is also worth following on this issue: 
Barham v. Hawk, 165 N.C.App. 708, 600 
S.E.2d 1 (2004). 

Barham was a medical malpractice case 
filed in Polk County. At trial, the defendant 
called one of the decedent’s treating physi- 
cians, Dr. Daniel Cerenko of Atlanta, to tes- 
tify not only regarding his treatment of the 
patient in Georgia, but also on the North 
Carolina standard of care. 

Plaintiffs objected to Dr. Cerenko’s testi- 
fying on the standard of care, based on § 
90-21.12. Both parties then conducted voir 
dire. Clearly, Dr. Cerenko was not familiar 
with Hendersonville. However, defense 
counsel posed hypothetical questions to Dr. 
Cerenko in which he asked the expert to 
assume facts relating to the defendant's care, 
and to about 
Hendersonville itself. After assuming these 
facts, Dr. Cerenko said that he was familiar 
with the standard of care in the defendant’s 


also. assume facts 


community. Barham v Hawk, 165 N.C. 
App. 708, 600 S.E.2d 1, 4-5. 

The trial judge rejected this approach, 
holding that the defense expert had not sat- 
isfied the requirements of § 90-21.12. The 
expert could testify regarding his own care 
and treatment, held the court, but not on 
the standard of care in North Carolina. 

The court of appeals agreed. The court 
noted that Dr. Cerenko admitted that he 
“knew nothing about Hendersonville, had 
no idea of the size of the community, knew 
nothing about the hospital in 
Hendersonville or its resources, and had no 
knowledge about the physicians practicing 
in that area.” The only information he had 
was from the hypotheticals posed by 
defense counsel and this was not enough: 
“This testimony establishes that Dr. 
Cerenko neither had any knowledge about 
the standard of care in Hendersonvile nor 
had any knowledge of the resources avail- 
able in Hendersonville sufficient to be able 
to testify about the standard of care in sim- 
ilar communities.” Barham v. Hawk, 165 
N.C. App. 708, 600 S.E.2d 1, 5-6. 

In 2005, the North Carolina Supreme 
Court granted review. So it is likely that the 
Court will tackle at least some of the prob- 
lems posed by the § 90-21.12 in the near 
future. Barham v. Hawk, 165 NC App. 
708, 600 SE2d 1 (2004), review allowed 59 
N.C. 410, 612 S.E.2d 316 (NC April 16, 
2005). 

Cross-examination of experts 

Is it proper for a trial judge to preclude 
defense counsel from cross-examining 
Plaintiff’s expert on that expert's opinions 
regarding the standard of care of a party 
who has been dismissed from the case? The 
answer to that question is probably no, but 
it happens. And when it does, there will be 
no reversal where other experts at trial testi- 
fy to the very same thing. 

In Boykin v. Kim, 2005 WL 2848443, 
the issue on appeal was whether the trial 
court had erred in blocking cross-examina- 
tion of Plaintiff's expert on the subject of 
whether a former co-defendant (who had 
been dismissed) fell below the standard of 
care. 

In Boykin, two physicians saw Plaintiff's 
decedent over a period of several months 
during which time she complained of 
symptoms including hearing loss, nasal 
problems, and a sore throat with hoarseness. 
According to the court’s opinion, the physi- 
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cians had only sporadic contact with each 
other, although both were prescribing 
steroids for the patient’s condition. After 
several months of treatment, the decedent 
collapsed suddenly and died from exsan- 
guination related to pulmonary tuberculo- 
sis. The family alleged that the physicians 
had been negligent in failing to detect the 
tuberculosis. 

One of the physicians settled the claim 
against him. The action then proceeded 
against the defendant, Dr. Kim. The jury 
returned a verdict in favor of the plaintiffs. 

On appeal, the defendant contended, 
among other things, that defense counsel 
had been improperly precluded from cross- 
examining one of plaintiff's experts who 
had testified during discovery that the dis- 
missed doctor had also failed to meet the 
standard of care. 

The court of appeals affirmed, but it did 
so only after stating that the cross-examina- 
tion of the expert was relevant (to causa- 
tion) and probably should have been 
allowed. But the court found that any error 
was harmless, since the judge had allowed 
counsel to cross-examine other expert wit- 
nesses on the same subject. The bottom line 
from Boykin on this issue: At some point a 
trial judge may restrict cumulative testimo- 
ny, and unless counsel can demonstrate 
prejudice it is not likely the judge's ruling 
will be reversed on appeal. 


Il. Res Ipsa Loquitor 

There were two cases involving the 
application of res ipsa loquitor in the con- 
text of a medical malpractice case decided 
by the court of appeals in 2005. Both cases 
were instructive in that they reiterated the 
view that in North Carolina res ipsa 
loquitor is to be applied sparingly in med- 
ical malpractice cases. 

The first case was Howie v. Walsh, __ 
N.C.App. , 609 S.E.2d 249 (2005), a 
case involving a patient who sustained a 
fractured jaw during the course of an extrac- 
tion of a wisdom tooth in Mecklenburg 
County. 

In March of 1999, plaintiff's jaw was 
fractured when the defendant, a licensed 
general dentist, was attempting to extract 
plaintiff’s lower left wisdom tooth. 
Plaintiff's tooth was 80% to 90% impacted. 
Defendant testified that he had removed a 
portion of the plaintiff’s tooth without inci- 
dent, but when he attempted to remove the 
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second section of the tooth, he heard a snap 
and “knew plaintiff's jaw had fractured.” 
The patient sustained nerve damage and a 
compound fracture that required additional 
surgery to repair. She subsequently filed a 
malpractice action against the dentist. 

At trial, plaintiff’s experts testified that 
the plaintiff’s jaw was not susceptible to 
fracture and that the use of force to cause a 
compound fracture had to be significant. 
Plaintiff's expert also testified, among other 
things, that it would have been almost 
impossible for the fracture to occur unless 
there was excessive force. Defendant, on the 
other hand, testified that he was not using 
excessive force and that he was surprised 
when the jaw fractured during the course of 
the extraction. 

The trial judge allowed the jury to con- 
sider the application of res ipsa loquitor to 
the case, over the defendant’s objection. The 
jury subsequently found that, based on the 
doctrine of res ipsa loquitor, there was neg- 
ligence, and awarded $300,000. The court 
of appeals reversed. 

The court noted that the application of 
res ipsa loquitor in medical malpractice 
actions has resulted in “what our Supreme 
Court has characterized as a somewhat 
restrictive application of the doctrine.” In 
order for the doctrine to apply in a mal- 
practice case, Plaintiff must not only show 
that the injury resulted from Defendant's 
negligent act, but also, without the assis- 
tance of expert testimony, that the injury 
was of a type not typically occurring in 
absence of some negligence by the defen- 
dant. 

The court observed that although a 
layperson might be able to infer that the 
fracture resulted from the application of 
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force by the defendant, the jury would lack 
a basis upon which they could determine 
that the force was excessive or improper, 
without the assistance of expert testimony. 
As such, the application of res ipsa loquitor 
under these circumstances was impropet. 
The court noted that trial courts should 
remain vigilant and cautious about provid- 
ing res ipsa loquitor as an option for liabili- 
ty in malpractice cases, other than in those 
cases where it has been expressly approved. 

The court of appeals took up res ipsa 
loquitor in another malpractice case several 
months later, in the unpublished opinion of 
Moore v. Gaston Memorial Hospital, 616 
S.E.2d 692 (Table) (2005). 

In Moore, Plaintiff was admitted to 
Gaston Memorial Hospital in 2000 for an 
endoscopic examination related to treat- 
ment of a gastroenterological condition. 
Plaintiff subsequently filed a complaint 
against the hospital and the surgeon who 
performed the procedure, alleging that 
Defendants _ negligently _ perforated 
Plaintiff's esophagus and also administered 
a toxic dose of the antibiotic gentamycin. 

To support her claims, Plaintiff alleged 
negligence under the doctrine of res ipsa 
loquitor in her complaint. Defendant filed a 
motion to dismiss, claiming that Plaintiff 
failed to allege in her complaint, pursuant 
to Rule 9(j), that she had an expert qualified 
to testify on that aspect of her claim. The 
trial court granted Defendant’s motion to 
dismiss. 

On appeal, Plaintiff argued that res ipsa 
loquitor supported her claim that the perfo- 
ration was the result of Defendants’ negli- 
gence. As such, she claimed, it was not nec- 
essary for her to include in her complaint 
the usual allegations that she had an expert 
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who was prepared to testify as to such neg- 
ligence. 

The appellate court, however, rejected 
her claim. Citing Howie, the court repeated 
the general rule that res ipsa loquitor should 
be applied “restrictively” in malpractice 
cases. In this case, continued the court, the 
“average juror would not, based on that 
jurors common knowledge or experience, 
be able to infer whether the perforation of 
plaintiff’s esophagus was the result of a neg- 
ligent act.” Therefore, held the court, 
Plaintiff should have included the allega- 
tions required by Rule 9(j) with respect to 
expert testimony. 

A related issue discussed by the court in 
Moore is also worth discussing here. In addi- 
tion to her allegations based on res ipsa 
loquitor, Plaintiff also had a general negli- 
gence claim that was supported by a phar- 
maceutical expert who was included to sat- 
isfy the pleading requirements of Rule 9(j). 
However, the defendant was a gastroen- 
terologist, said the court. As such, Plaintiff's 
claim was insufficient to satisfy Rule 9(j). 


Ill. Nursing Malpractice 

Does a nurse in North Carolina have a 
legal duty to challenge physician’s orders? If 
so, under what circumstances should such a 
challenge be brought? And if the nurse fails 
to challenge the doctor, and the patient is 
subsequently harmed, will the nurse 
become a defendant in a malpractice action? 

These and _ others 
answered by the court in Daniels v. Durham 
Gihiosp. 2 NC App 2 i615)S:E2d 
60 (2005). 

Daniels arose out of a labor and delivery 
at Durham County Hospital. According to 


the court’s opinion, the infant’s mother was 


questions were 


admitted to the hospital for induction of 
labor due to an elevated blood pressure. An 
experienced labor and delivery nurse at the 
hospital was assigned to assist her physician 
in monitoring the patient during labor. 

After several hours of labor, a decision 
was made by the physician to perform a 
mid-forceps delivery in which the doctor 
rotated the baby 180° to the proper posi- 
tion, after which the child was delivered. 
However, upon delivery, the child was 
noted to be unresponsive, blue in color, and 
not breathing. The child was subsequently 
diagnosed with a cervical spine injury and 
died. 

The parents of the child filed suit alleg- 
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ing, among other things, that the hospital 
was liable for negligence because the labor 
and delivery nurse had failed to oppose the 
doctor’s decision to perform a mid-forceps 
delivery. Specifically, the family contended 
that it was below the standard of care for the 
physician to have attempted such a delivery 
and that the nurses “should have challenged 
the doctor’s decision, and, if unsuccessful in 
changing that decision, should have refused 
to participate as part of the [patient’s] labor 
and delivery team.” 

The trial court disagreed. The judge 
found that even if the doctor had been neg- 
ligent, there was simply no evidence that his 
negligence was “so obvious” as to require 
that the nurses refuse to obey the doctor's 
orders, or challenge his treatment. 

On appeal, the judge’s decision was 
affirmed. The appellate justices observed 
that in North Carolina there is a long- 
standing rule that provides that a nurse may 
not be held liable for obeying a physician’s 
order “unless such order was so obviously 
negligent as to lead any reasonable person to 
anticipate that substantial injury would 
result to the patient” if the order were car- 
ried out. The court went on to say that even 
in the world of modern medicine, certain 
legal concepts related to the relationship 
between nurses and doctors remain the 
same. Physicians are solely responsible for 
the diagnosis and treatment of patients. 
Nurses, on the other hand, are not expected 
to be experts in the technique or diagnosis 
or the mechanics of treatment. “While a 
nurse may disobey the instructions of a 
physician where those instructions are obvi- 
ously wrong and will result in harm to the 
patient,” observed the court, “the duty to 
disobey does not extend to situations where 
there is a difference of medical opinion.” In 
so holding, the court properly refused to 
open the door to a plethora of suits that 
would be brought against nursing staff 
whenever a physician was named as a defen- 
dant in a malpractice case. 


IV. Peer Review 

Are there limits to the peer review pro- 
tection granted to physicians by the legisla- 
ture in N.C.G.S. § 90-21.22? The answer 
to that question is yes, at least according to 
Armstrong v. Barnes, ___N.C.App. __, 614 
S.E.2d 371 (2005), a case that arose out of 
Catawba County. 

N.C.G.S. § 90-21.22, which is entitled 


“Peer Review Agreements,” specifically pro- 
vides a measure of confidentiality protec- 
tion for medical personnel who attend peer 
review meetings, and for doctors who par- 
ticipate in impaired physicians programs. 
The statute protects those who are involved 
in these meetings from being forced to dis- 
close the contents of such meetings. The 
rationale behind the rule is simple. By 
affording the protection of confidentiality 
to those who conduct peer review or oversee 
impaired physician health programs, the 
legislature encouraged participants to do 
their work without fear of lawsuits or ques- 
tioning by malpractice attorneys. 

In Armstrong, Plaintiff sued several 
defendants for alleged negligence in con- 
nection with the delivery of Plaintiff's child 
in 2000. The baby was delivered via cae- 
sarean section and was diagnosed with brain 
damage. 

One of the defendants was the OB/GYN 
who had managed the labor and delivery. 
According to the court's opinion, this physi- 
cian had a history of drug abuse that dated 
back to the 1980s. However, the doctor has 
subsequently enrolled in, and successfully 
completed, a drug treatment program 
through the North Carolina Medical Board. 

During the course of the malpractice 
case, Plaintiff's attorney sought to obtain 
information related to Defendant's partici- 
pation in the North Carolina Physician's 
Health Program. At Defendant's deposi- 
tion, his attorney objected to any question- 
ing on the subject of the physician’s prior 
drug use, and instructed his client not to 
answer on the grounds that it was privi- 
leged. When the trial court failed to enter 
an order protecting the doctor from disclos- 
ing these details, his attorney went to the 
court of appeals for help. 

The court of appeals affirmed the trial 
judge’s decision. The court said that, 
although the doctor could not be compelled 
to reveal the details of his participation in 
the program, he must answer questions 
related to the underlying drug use. The 
court would not allow a physician “to use 
the program as a shield to escape liability for 
his negligence by foreclosing any meaning- 
ful discovery by an injured party.” In other 
words, if Plaintiff's attorney asks the physi- 
cian about his alleged drug use, the doctor 
must answer this question. The decision 
does not, therefore, cut into the traditional 
protections afforded by peer review. But it 
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does serve as a marker of sorts for the limits 
of that protection. 

The court also addressed peer review 
later in the year in its second opinion 
(rehearing) of Miller v. Forsythe Mem 
Ospsa = IN .G-App. ; SBQdes =. 
(2005), published on November 15, 2005. 


This decision is significant in that it pro- 


vides guidance to counsel attempting to 
obtain privileged materials during the 
course of discovery. The case also warns that 
failure to adhere to these guidelines will 
result in a loss of an appealable issue after 
trial. 

In Miller, Defendants provided Plaintiffs 
with a “privilege log” describing documents 
they contended were protected by the peer 
review privilege. Plaintiffs sought access to 
the documents, claiming that they were dis- 
coverable. The trial court denied Plaintiff's 
motion to compel, and granted Defendant's 
protective order. 

On appeal, the trial judge’s rulings were 
affirmed. The court of appeals found that 
there was simply nothing in the record 
before it that would enable the court to 
make an informed ruling that the sought- 
after records were, or were not, discover- 
able. The court observed that not only had 
counsel failed to raise the issue at trial, but 
also Plaintiffs should have—or could 
have—asked the trial court for an in-cam- 
era inspection of the records and then pre- 
served those records, under seal, for any 
subsequent appeal. Without access to the 
disputed documents, said the court, any 
opinion on their admissibility or alleged 
prejudice to Plaintiffs would be purely spec- 
ulation. 

On a related issue, the court in Miller 
held that under the then-existing state of 
the law, Plaintiffs were obligated to raise the 
issue of peer review at trial, even where the 
trial judge had granted Defendant's motion 
in limine to prohibit such evidence. 
However, the court also observed that effec- 
tive October 1, 2003, “once the court 
makes a definitive ruling on the record 
admitting or excluding evidence, either at 
or before trial, a party need not renew an 
objection or offer of proof to preserve a 
claim of error for appeal.” Since the case 
before it involved a ruling before that date, 


the old rule applied. 


VI. Directed Verdict/Causation 


There were at least two appellate court 
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opinions in 2005 involving directed verdicts 
in the medical malpractice setting. In one 
case, the directed verdict granted by the trial 
court was reversed. In the other case, the 
verdict was upheld. Both cases reiterate the 
importance of understanding Plaintiff’s 
minimal, but not insignificant, burden of 
proof. 

Pope v. Cumberland Cty. Hosp. 
ee N eS Ee dae (005) arose 
out of a labor and delivery at the county 
hospital in 1999. The infant child was born 
with brain damage following an emergency 
cesarean-section. Plaintiffs subsequently 
filed their action against the hospital and 
the delivering physician. 

At trial, the evidence indicated that the 
newborn needed a blood transfusion imme- 
diately after birth. However, the transfusion 
was delayed even though a team of neonatal 
nurse practitioners was called to assist. 
Counsel for the defendant hospital subse- 
quently presented expert testimony that the 
alleged failure of the team of nurse practi- 
tioners to properly treat the infant with an 
immediate transfusion was an intervening 
cause of injury, insulating the labor and 
delivery nurses from any liability for their 
own alleged negligence. 

Plaintiffs countered this argument with 
expert testimony at trial that not only had 
the labor and delivery nurses been a cause of 
the initial bleeding (through repeated 
attempts to insert a fetal scalp electrode), 
but they had also failed to report the exces- 
sive blood loss to the neonatal team when 
they arrived. The judge granted a directed 
verdict in favor of the physician and what 
appeared to be a partial directed verdict, on 
the issue of causation, on some of the claims 
against the hospital. The jury could not 
reach a verdict on the remaining claims, and 
a mistrial was declared. 

On appeal, Plaintiff claimed that the 
trial court erred in granting the directed ver- 
dict on causation. The court of appeals 
agreed: While acknowledging that 
Defendant had presented credible expert 
testimony to support their causation 
defense, the appellate court reminded the 
parties that on a directed verdict motion, 
the trial court “must review the evidence in 
the light most favorable to plaintiffs and 
deny the motion for directed verdict if there 
is more than a scintilla of evidence” to sup- 
port the plaintiff's claim. Here, continued 
the court, Plaintiffs had presented evidence 


that any alleged delay by the neonatal team 
to order blood was a foreseeable result of the 
failure of the labor and delivery nurses to 
report the excessive bleeding. As such, the 
issue should have gone to the jury. 

Of course, in the right setting a directed 
verdict on causation is appropriate in a 
medical malpractice case. 

Norman v. Branner, 2005 WL 1669128 
(2005) was an unpublished case from 
Mecklenburg County. In Norman, Plaintiff 
claimed that the defendants were negligent 
in their failure to remove a foreign object 
that had become lodged in Plaintiff’s right 
eye. Plaintiff subsequently lost the eye. 

At trial, Plaintiff presented the expert 
testimony of Dr. Katz. Although critical of 
the care and treatment rendered by the 
defendants, Dr. Katz acknowledged on 
cross-examination that even had the appro- 
priate treatment been rendered, the plaintiff 
might still have lost the eye. Defendant 
moved for a directed verdict on the issue of 
causation, which was granted by the trial 
judge. 

On appeal, the directed verdict was 
upheld. Among other things, the appellate 
court noted “Plaintiff cannot prevail by 
merely showing that following Dr. Katz’s 
recommended courses of action would have 
improved Plaintiff's chances of keeping his 
eye...{P]laintiff has not shown that the 
alleged negligence had a probable connec- 
tion to the loss of his eye, only that it had a 
possible connection.” As such the directed 
verdict on causation was appropriate. 


Vil. Venue 

There was at least one reported case 
involving the issue of venue in a malpractice 
case last year. The holding was a narrow 
one. 

Morris v. Rockingham Cty, ___ 
N.C.App. ___, 612 S.E.2d 660 (2005) was 
a negligence and malpractice claim that 
arose out of an ambulance transport 
between two hospitals in different counties. 

Plaintiff Charles Morris was a patient at 
Eden Memorial in Rockingham County. 
He was to be moved from that facility to 
North Carolina Baptist Hospital in 
Forsythe County. The transport was to be 
accomplished by paramedics employed by 
Rockingham County. After arriving at 
Baptist Hospital, and while removing the 
stretcher carrying the plaintiff from the 


ambulance, the paramedics allegedly 
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allowed the head of the stretcher to 
“bounce” off of a step and subsequently 
drop to the ground. As a result, Plaintiff 
claimed he sustained cervical injuries 
requiring surgery. 

Plaintiff filed his claim in Forsythe 
County. Defendants moved for a change of 
venue, to Rockingham County. As a basis 
for their motion, Defendants claimed that 
since the action was being brought against a 
county and its public officers for the per- 
formance of an official duty, venue was 
proper only in Rockingham. The trial judge 
denied Defendant’s motion. 

The court of appeals affirmed. The court 
rejected Defendant's claim that public offi- 
cers can only be sued in their own county. 
The “official duties” of the paramedics 
brought them to Forsythe County, where 
the accident occurred. As such, the cause of 
action, for venue purposes, arose in 
Forsythe, not Rockingham County, held 


the court. 


Vill. Recovery of Costs 

The law regarding the recovery of costs 
in a medical malpractice action, as in many 
civil actions, has been in conflict in North 
Carolina for years. The primary confusion 
seems to be the court’s interpretation of two 
competing statutes, N.C.G.S. § 6-20 and 
N.C.G.S. § 7A-305. The cases decided in 
2005 by the court of appeals only added to 
the disarray. 

There were at least four published opin- 
ions by the court in 2005 that dealt with the 
award of costs. Two of the cases were med- 
ical malpractice actions. However, all four 
will be reviewed briefly since any one of 
them might have some influence on the 
recovery of costs in malpractice cases. 

The first case, Handex of Carolinas v. 
County of Haywood, __ N.C.App. __, 
607 S.E.2d 25 was a breach of contract and 
negligence action. The pertinent issue in 
Handex was whether the trial judge erred in 
awarding as costs deposition fees in the 
amount of $1,980.61. The court of appeals, 
citing the decision of Department of Transp. 
v. Charlotte Area Mfd. Housing, Inc., 160 
N.C.App. 461, 586 S.E.2d 780 (2003), 
held that deposition fees were not recover- 
able because they are not specifically listed 
in N.C.G.S. § 7A-305. The court rejected 
any notion that a trial judge has discretion, 
under § 6-20, to award such costs. The 
Handex decision was published on January 
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18, 2005. 

The court looked at costs again eight 
months later, in Miller v. Forsythe Mem 
HospiyutooNCoqe st, 4618 0S Bd 9838 
(2005). Miller was a medical malpractice 
action in which Plaintiffs alleged that 
Cynthia Miller had been injured as a result 
of the negligent administration of an antibi- 
otic injection. The jury returned a defense 
verdict. 

Following the verdict, defense counsel 
moved to recover costs, including deposi- 
tion costs, mediation costs, expert witness 
fees, and exhibit fees. The trial judge denied 
all of these costs. On appeal, the court 
found that the judge had erred with regard 
to the denial of mediation fees, since such 
costs are specifically listed under § 7A-305. 
The court also held that although expert 
fees were recoverable pursuant to § 7A-305, 
such fees could be awarded only where it is 
shown that the expert was under subpoena. 
There was no such showing in Miller. As 
such, the denial of expert fees was also 
appropriate. 

However, on the issue of deposition fees, 
the court made no reference to Handex. 
Instead, the court stated that the decision to 
award deposition fees was within the discre- 
tion of the trial judge. Since there was no 
showing of an abuse of that discretion, the 
trial court’s order would stand. The court 
reached essentially the same conclusion 
with regards to the exhibit costs. 

The next published opinion on the 
recovery of costs came on October 4, 2005, 
in Oakes v. Wooten, IN; GAD yates 
___S§.E.2d ____ (2005). In Oakes, the court 
of appeals rejected the notion that costs not 
listed in §7A-305 were recoverable. 

Oakes was a negligence action arising out 
of an automobile accident in Guilford 
County. The jury found for the plaintiff 
and the judge awarded costs that included 
fees for medical reports, depositions, travel 
costs, and trial exhibits. The trial judge 
apparently felt that §6-20 allowed him the 
discretion to award costs not listed in § 7A- 
305. On appeal, the trial judge’s decision 
awarding these costs was reversed: Since 
these costs were not specifically listed in § 
7A-305, it was improper for the court to 
award them, held the appellate court. 

In reaching its conclusion, the court in 
Oakes cited several prior opinions, includ- 
ing Handex. But there was no mention of 


Miller. 


Incredibly, on the very same day the 
Oakes case was published, another appellate 
court decision reached a very different con- 
clusion as to whether costs not listed under 
§ 7A-305 were recoverable, or not. 

Morgan v. Steiner, 2005 WL 2428755 
(October 4, 2005) was a medical malprac- 
tice action from Richmond County. The 
jury returned a defense verdict and the trial 
judge subsequently awarded defense costs in 
the amount of $31,082.87. These costs 
included deposition costs, costs for medical 
records, mediation costs, exhibit fees, expert 
witness-related costs, and other fees. On 
appeal, Plaintiff challenged the trial court’s 
award of costs, other than those fees specifi- 
cally listed in § 7A-305. 

The court of appeals in Morgan took a 
more expansive view of a trial judge’s ability 
to award costs. Citing Department of Transp. 
v. Charlotte Area Mfd. Housing, Inc., 160 
N.C.App. 461, 586 S.E.2d 780, and the 
2004 decision of Lord v. Customized 
Consulting Specialty Inc, 164 N.C.App. 
730, 596 S.E.2d 891, the Morgan court 
declared that deposition costs were recover- 
able in North Carolina, despite the fact that 
they are not listed in § 7A-305. 

How did the Morgan court get there? 

In both Charlotte Area and Lord, 
observed the court in Morgan, a trial judge’s 
authority to award costs included not only 
those costs specifically listed in § 7A-305, 
but also any costs that were established by 
case law prior to the enactment of § 7A-305 
in 1983. The source of the trial judge’s 
power, continued the court, was § 6-20. 
Since deposition costs had been recoverable 
prior to 1983, they were recoverable in 
Morgan, said the court. There was absolute- 
ly no mention in Morgan of the Oakes deci- 
sion, where deposition costs were forbidden, 
published on the same day. 

But what about costs for medical records 
and trial exhibits? Here, the court in 
Morgan drew a line. Since neither of these 
costs had been recognized in the case law 
prior to 1983, and since neither was listed 
in § 7A-305, they were not recoverable. 

So now we have at least two, if not 
three, rules on costs: Pursuant to Handex 
and Oakes, the only costs you may recover 
are those specifically listed in § 7A-305. 
But using the Morgan and Miller cases, 
counsel can make the argument that their 
clients may recover not only costs listed in 
§ 7A-305, but also any costs that were 


SPRING 2006 


awarded, or recognized by case law, prior to 
1983. 

What do all of these cases mean to the 
average practitioner? At the very least, the 
door remains open to the possibility of the 
recovery of some costs that are not listed in 
§ 7A-305—especially deposition costs. 
Since there is authority going in several dif- 
ferent directions, counsel can—and proba- 
bly should—ask the trial judge for these 
costs. Until the Legislature or the Supreme 
Court weigh in, this area of North Carolina 
civil practice will undoubtedly be the sub- 
ject of additional opinions in the future. 


IX. Rule 9(j) 


Does the granting of a Rule 9(j) motion 
to extend the statute of limitations apply to 
all the potential defendants in a malpractice 
case, named or not? The answer to that 
question, according to the unpublished 
decision of Stenger v. Spagnoli, 617 S.E.2d 
723 (2005), is yes. 

Stenger was a malpractice action filed in 
Mecklenburg County. On September 22, 
1998, Plaintiff’s decedent had been admit- 
ted to the hospital for surgery on her tem- 
poro-mandibular joint. The surgery was 
successful but two days later, on September 
24, the patient was found unresponsive 
while still in the hospital, and died. 

On September 21, 2000, the court 
granted Plaintiffs an extension of time to 
file their malpractice claim, pursuant to 
Rule 9(j). Plaintiffs named several defen- 
dants in their 9(j) motion, and were given 
120 days, to file their claims. Plaintiffs sub- 
sequently filed their action on January 19, 
but included additional defendants not 
named in their 9(j) motion. These “new” 
defendants filed a motion to dismiss, claim- 
ing that the statute of limitations had 
expired because they were not named as 
party-defendants by Plaintiffs when they 
obtained their Rule 9(j) extension in 
September 2000. 

The trial court agreed, granting these 
defendants their motion to dismiss. On 
appeal, however, the judge was reversed. 

The court of appeals, citing prior 
authority, held that “where there are multi- 
ple defendants, a single motion filed in the 
county where the cause of action first arose 
will be effective to extend the statute of lim- 
itations against all defendants ultimately 
named in the action.” By the order of 
September 21, 2000, continued the court, 
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the statute of limitations was extended to all 
prospective defendants and the ruling on 
that portion of the motion to dismiss was in 
error. In reaching its opinion, the court 
noted that it was not making any new law. 
Rather, the holding continued a line of cases 
with similar outcomes going back to at least 
1999; 

Rupe v. Huck-Follis, __ N.C.App. __, 
611 S.E.2d 867 (2005) was another Rule 
9(j) case decided last year. In Rupe, howev- 
er, the court was dealing with the expert cer- 
tification requirements imposed by the 
Rule. 

Rule 9(j)(2) requires that a complaint 
alleging medical malpractice contain an 
allegation that the medical care at issue has 
been reviewed by an expert qualified to tes- 
tify under rule 702(e) of the Rules of 
Evidence. Failure to include such an allega- 
tion in the complaint will result in dis- 
missal. In October of 2001, the court of 
appeals held that this provision of Rule 9(j) 
was unconstitutional. See Anderson v. 
Assimos, 146 N.C.App. 339, 553 S.E.2d 63 
(2001), vacated in part and appeal dis- 
missed, 356 N.@s 415, 572 SiE:2d 101 
(2002). One year later, the North Carolina 
Supreme Court vacated the Anderson deci- 
sion, leaving Rule 9(j) intact. 

The Rupe case was filed after the appel- 
late court’s decision in Anderson. As such, 
the complaint in Rupe did not contain the 
expert certification, which was briefly 
unconstitutional. After the Supreme Court 
subsequently reinstated the Rule, 
Defendants in Rupe moved to dismiss 
Plaintiff's complaint for failure to comply. 
The trial judge rejected the motion, but a 
second judge, on a motion for rehearing, 
granted the dismissal. 

The court of appeals reversed, reinstat- 
ing the complaint. When the plaintiff filed 
his complaint, said the court, the original 
appellate court decision in Anderson was still 
good law. As such, continued the court, 
“Plaintiff's action proceeded as if the Rules 
of Civil Procedure existed without Rule 9(j) 
and Plaintiff could not subsequently be 
faulted for failing to comply with its certifi- 
cation requirement.” This was a common 
sense decision limited to the state of the law 
for a brief period of time, and probably will 
not result in any significant additional case 
law or changes. 

Yet another Rule 9(j) case was decided 
by the court late in the year in Estate of Vicky 


Barksdale v. Duke University Medical Center, 
__N.CApp.__,__S.E2d__ (2005). 
In Barksdale, the plaintiff's decedent 
died of cancer on March 18, 2000. The 
estate subsequently filed suit against several 
health care providers alleging, among other 
things, that the defendants had failed to 
timely diagnose the decedent’s illness. 

Plaintiff's first complaint alleging mal- 
practice was filed in March 2002. The com- 
plaint did not contain a Rule 9(j) certifica- 
tion. In December 2002, Plaintiffs took a 
voluntary dismissal of their complaint pur- 
suant to Rule 41(a). Since Rule 41(a) pro- 
vides for a one-year extension of the statute 
of limitations, and since the three year 
statute applicable to medical malpractice 
actions would not expire until March 2003, 
Plaintiffs believed that the voluntary dis- 
missal would extend the statute to at least 
December of 2003. As a result, they refiled 
their action on November 19, 2003. The 
last complaint finally contained the requi- 
site expert certification pursuant to Rule 
9(j). 

Held, Plaintiff’s complaint was properly 
dismissed by the trial court for failure to 
comply with the statute of limitations. The 
court of appeals reviewed several recent 
Supreme Court decisions involving Rule 
9(j) and rule 41(a) and concluded, in 
essence, that a Rule 41(a) voluntary dis- 
missal does not extend the time in which 
Plaintiffs must file a complaint that com- 
plies with Rule 9(j). The court noted that 
the original limitations period would have 
expired in March 2003. If Plaintiffs had 
properly moved for a 120-day extension of 
time (also per Rule 9(j)), said the court, they 
would have had until July 2003 to file their 
complaint with the proper certification. But 
they failed to do so. 

The court of appeals also rejected 
Plaintiff's argument that Rule 9(j) did not 
apply because of the rulings in the Anderson 
case, discussed above. 


X. Damages/Emotional Distress 
Iadanza v. Harper, NEG Appa 

611 S.E.2d 217 (2005) was a somewhat 

complicated case that involved allegations 


of professional negligence, and other civil 
claims, arising out of care and treatment, 
and an alleged relationship, between a doc- 
tor and his patient. With regard to damages, 
Defendant brought a motion for partial 
summary judgment on the grounds that 
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Plaintiff did not allege “special damages” or 
provide proof of “severe emotional distress.” 
As such, claimed the defendant, Plaintiff 
was not entitled to actual or compensatory 
damages. The 


Defendant’s motion. 


trial court granted 

The court of appeals reversed. The court 
rejected Defendant’s that 
Plaintiff was not entitled to general damages 
because she did not offer proof of “physical 


pain and suffering.” Physical pain and suf- 


contention 


fering is only one aspect of such damages, 
observed the court, and an award of such 
damages does not require proof of physical 
pain. Likewise, continued the court, it was 
not necessary for the plaintiff to prove that 
any alleged emotional distress was “severe.” 
The requirement that emotional distress be 
severe is an element of a cause of action for 
negligent infliction of emotional distress, 
said the court. But it is not a requirement 
for the recovery of general damages. As 
such, it was improper for the trial court to 
grant Defendant's motion. 

The decision does not make any new 
law, but it stands as the most recent 
reminder to counsel that general damages 
for pain and suffering are recoverable with- 
out proof of physical pain or suffering. 


XI. Judicial Estoppel 

Harvey v. McLaughlin, ___ N.C.App. 
___, 616 S.E.2d 660 (2005) was a malprac- 
tice action that started out life in the work- 
ers’ compensation system. 

In Harvey, Plaintiff sustained a compen- 
sable workers’ compensation injury to his 
back that was settled for nearly $500,000. 
After that action was settled, Plaintiff 
focused his litigation attention on the chi- 
ropractor that treated him for his work- 
related injury. Specifically, Plaintiff claimed 
that the chiropractor committed malprac- 
tice by performing a “violent” manipulation 
that allegedly resulted in a ruptured cervical 
disc and multiple surgeries. 

Defendant subsequently moved to dis- 
miss the complaint on the grounds of judi- 
cial estoppel, claiming that the plaintiff had 
taken inconsistent legal positions in the 
workers’ compensation case and the mal- 
practice case. In review of the record, the 
trial judge found, among other things, that 
Plaintiff “had intentionally asserted con- 
trary legal position” between the two 
actions and had, in essence, misrepresented 
the nature of his condition and injuries. On 
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the one hand, observed the trial judge, 
Plaintiff told the workers’ compensation 
system that he had seriously injured his 
back at work. On the other hand, said the 
judge, when Plaintiff filed his malpractice 
claim, he alleged that he was in good health 
prior to treatment with his chiropractor. As 
such, the court dismissed Plaintiff's com- 
plaint. 

The court of appeals reversed. Upon 
careful scrutiny of the complaint filed in the 
civil action, and the materials related to the 
compensation claim, the appellate court 
determined that Plaintiff had not taken 
clearly inconsistent positions in the two 
cases. The court noted that although the 
doctrine of judicial estoppel prohibits par- 
ties from deliberately changing positions on 
factual assertions according to the “exigen- 
cies of the moment,” a single internal 
inconsistency is not enough to justify impo- 
sition of a dismissal. 


XII. Interlocutory Review 

Are sanctions likely to be imposed on a 
party that improperly appeals an interlocu- 
tory order to 
Apparently so. 

Estate of Spell v. Ghanem, N.C.App. 
ES. E2d ae 005) wasta medical 
malpractice action that arose out of the 
death of an unborn child who died in utero. 
Plaintiff's initial complaint was filed in 
October 2003. In July of 2004 Plaintiffs 
filed a motion to amend their complaint to 
add additional allegations against the nurs- 
ing staff at the hospital. The motion was 
granted, and the defendants were given 25 
days to answer. Instead, the defendants filed 
an appeal, claiming that a “substantial 
right” would be lost if the case proceeded 
without an immediate review of the judge's 
ruling on the motion to amend. 

To support their “substantial right” 
claim, defendants argued that without an 
immediate appeal they would (1) lose their 
right to raise the statute of limitations or 
laches as affirmative defenses, and (2) lose 
their ability to have Plaintiff's complaint 
dismissed for failure to comply with Rule 
9(j). 

The appellate court disagreed: The court 
found that not only had the defendants 
failed to properly raise and preserve these 
issues with the trial court, but also that the 
interlocutory appeal itself was subject to 
sanctions pursuant to Rule 34. The court 


amend a complaint? 


rejected the defendant’s contention that 
pretrial review is necessary because they 
would lose forever the “right” to avoid the 
expense and inconvenience of a trial. 
Avoidance of trial is not a “substantial right” 
that would make the order appealable, said 
the court, instructing the trial judge to 
determine the reasonable amount of attor- 
neys’ fees incurred by Plaintiffs in opposing 
the appeal. 


Federal Court 

There were at least two published cases 
involving malpractice claims in the federal 
courts in North Carolina in 2005. Both 
cases were filed by prisoners and were 
premised on alleged civil rights violations 
for the denial of adequate medical care 
while incarcerated. Both cases were “delib- 
erate indifference” actions in which the pris- 
oners failed to establish that the medical 
care in question was “so grossly incompe- 
tent, inadequate, or excessive as to shock the 
conscience or to be intolerable to funda- 
mental fairness.” As such, summary judg- 
ment was granted in both actions for the 
defendants. See Wynn v. Mundo, 367 
ESupp.2d 832M.D.N.C. (2005) (“deliber- 
ate indifference is a very high standard—a 
showing of mere negligence will not meet 
it.”); Nyuwa v. Bissonnette, 2005 WL 
2136949 (M.D.N.C. 2005)(an error of 
judgment on the part of medical staff will 
not constitute a constitutional deprivation). 
Although neither case set any new prece- 
dent, both Wynn and Nyuwa reaffirmed the 
rule that ordinary allegations of mere negli- 
gence or malpractice are not sufficient to 
constitute “deliberate indifference” in the 
civil right/prisoner setting. 


Conclusion 

As 2006 begins, the important cases dis- 
cussed here from 2005 will undoubtedly 
impact attorneys on both sides of the bar 
who practice in the medical malpractice 


field. = 
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My Katrina Experience 
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their own initiative by any means available. These 


evacuees did not loot, shoot, rape, or riot. With only 


the clothes on their backs, they drove, hitchhiked, or 


walked north along Interstate 55 into Mississippi. 


One enterprising gentleman, who later needed a little 
free legal counseling, “borrowed” a City of New Orleans 
dump truck to get himself and his family, as well as oth- 
ers he found stranded along the way, out of New Orleans 
and to the shelter at Easthaven Baptist Church in 


Brookhaven, Mississippi. 


The first town they found with shelters 
available was little Brookhaven, Mississippi, 
with a population of about 9,500. These were 
not Red Cross shelters, but faith-based 
(church run) 
Brookhaven opened their doors the day after 
Katrina passed and took in any and all who 
were in need. With church funds, individual 
donations, and with church members doing 


the work, they fed and sheltered the evacuees. 


ones. Five churches in 
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ou saw them on television, being plucked off rooftops, pulled through windows and into boats, 


wading through waist-high water, clinging to their children. What happened to these 


Hurricane Katrina victims after that? Thousands went to the Superdome and to the Astrodome 


in Houston—the media covered all that. But thousands of others left the New Orleans area on 


This was the situation when I arrived on 
August 30th as a Red Cross National Disaster 
Team member. My crew was assigned to 
Easthaven Baptist Church on the outskirts of 
town, the first shelter found by the evacuees as 
they traveled north. The shelter filled rapidly 
and the building, though large, was packed 
with 350 persons—young, old, in-between, 
all races, all walks of life. The church class- 


rooms and meeting rooms were jammed with 


this community of people who had all been 
torn from their homes. 


Traditionally, the Red Cross sets up shel- 


ters after a disaster, manning the kitchens and 


caring for clients. Katrina and Brookhaven 
were different. This was a community effort, 
with the church shelters and church volun- 
teers partnering with the Red Cross. We 
joined in the cooking, serving, and cleaning 
that had already begun. Pots and pans were 
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washed, kitchen and dining room swept and 
mopped after each meal, tables were sanitized, 
and halls and rooms cleaned daily. Outside 
areas were cleaned daily as well. Sixteen to 18- 
hour workdays were the norm. 

A few evacuees had air mattresses, but 
most, including volunteers, slept on the 
floors. More mattresses arrived from the Red 
Cross, and some cots were obtained, and the 
elderly and special needs persons were able to 
get off the floors. Local citizens donated 
clothes. The Red Cross and other donors sent 
in bottled water by the truckload, a true bless- 
ing since the local water was contaminated. 
The Red Cross began sending food, at first 
military heater meals, but soon accounts were 
set up with large food distributors and the 
shelters could order freely. 

Easthaven was fortunate in receiving 
enough donations of food, water, clothing, 
and baby needs that we were able to serve as a 
distribution center for evacuees unable to get 
into shelters, as well as those Brookhaven and 
county citizens affected by the hurricane. 

The most gratifying part of our mission 
was the face-to-face work with the clients. 
There was not a person staying in the 
Easthaven shelter who had not been wiped 
out; many were missing children, parents, 
grandparents, and other relatives. Because 
mental health volunteers were scarce, an 
important part of our work was talking and 
listening, mostly listening, and then attempt- 
ing to give some hope for the immediate 
future. A great morale booster was the access 
to the Red Cross website, which eventually 
began listing evacuees for various shelters. As 
loved ones were found, spirits lifted and resi- 
dents began to move on to join the recently 
located relatives. 

Local businesses were contacted for jobs 
and local families were asked to take in evacu- 
ated families. Local doctors and dentists were 
implored to come to the shelter, and did so 
without exception, helping those in need, 
making appointments, and sending the most 
ill to the hospital. 

FEMA representatives began coming by 
and false hopes were raised. After a few such 
visits, if the FEMA workers did not have assis- 
tance in hand, they were not invited in. 

The Red Cross, within a week of our 
arrival, was able to disburse checks to shelter 
residents. Amounts were based on family size. 
No one got rich, but it was enough for gas and 
motels as families began to travel to out-of- 
state relatives. The church bus was used to run 
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The Red Cross team at Easthaven Shelter, Brookhaven, MI. Steve Schlosser is second from the right 


in the back. 


clients without vehicles to the bank to cash 
their Red Cross and Social Security checks. As 
people moved out of the shelter, those remain- 
ing had more living space, more privacy, and 
more access to the two showers. The atmos- 
phere became more hopeful and happier. 
When I left after two and a half weeks our 
client population was down to 110. Gung ho 
Red Cross replacements arrived and I was able 
to leave with the knowledge that our evacuee 


friends still there were being well cared for by 
a truly loving church and a handful of Red 


Cross volunteers. ™ 


Steve Schlosser has practiced law in 
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private practice as a criminal defense attorney 
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A Fifty Year Lawyer Speaks— 
Remarks by Roy W. Davis Jr. 
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fficers and members of the 

council, members of the judi- 

ciary, guests of the State Bar, 

and especially to all of you, 
my fellow septuagenarians representing the 
State Bar Class of 1955: 

When I consider the contributions you 
have made, individually and collectively, to 
our state, our profession, and your several 
communities, I’m overtaken by a sense of the 
great honor it is to appear before you today as 
we celebrate the five decades of our profes- 
sional life together. 

My message is essentially one of congratu- 
lations to each of you for having successfully 
reached what some wag has facetiously 
referred to as “the lawyer’s metallic age.” This 
is, of course, that advanced season in legal life, 
which we now enjoy, when you have silver in 
your hair, gold in your pocket, and lead in 
your ass! 

Looking back, it cannot be said that we 
were a diverse group. We were in fact white, 
male, and mostly 25 years old. I recall only 
two women and no African-Americans in my 
class at Chapel Hill who took the bar in 1955. 
Of these two, only one, Ann Greene 
McKenzie, formerly of Concord, remains a 
member of the surviving State Bar Class of 
‘55. The other, a distinguished scholar and 
jurist, now deceased, was known to us in law 
school by the familiar name of “Peanut.” This 
“Peanut” regularly “broke the grading curve” 
of our class at Chapel Hill to the dismay of the 
male society, myself included, in which she 
lived. I’m speaking, of course, of the 
Honorable Naomi Morris, late chief judge of 
the North Carolina Court of Appeals. I can 
recall no African-American or additional 
women members of our group at Chapel Hill 
who are with us today. I’ve just learned, how- 
ever, that there is in attendance with us today 
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a distinguished member of the Class of “55 
who is both a woman and an African- 
American. I’m speaking of attorney Allie 
Latimer, who was introduced to you a few 
minutes ago. I believe it is fitting that we 
should give her special recognition at this time 
because of her unique pioneer status. 

Of course most of us received our legal 
education at the Wake Forest, Duke, and 
UNC Law Schools. Our ranks do include, 
however, law graduates of the Universities of 
Richmond, Howard, Pennsylvania, and 
Syracuse. Two of us received our legal educa- 
tion at UVA. And I proudly note that two of 
our happy band brought the credentials of 
Harvard Law School, including a cum laude 
degree, to the Class of ‘55. 

When we took our bar exam, it was a three 
day ordeal of essay questions not diluted by 
the simplicity of multiple choice questions to 
which there are actually correct answers. But 
the big difference in our exam from its con- 
temporary example is that ours was adminis- 
tered under the demonic hand of one Ed 
Cannon, then executive director of the Law 
Examiners. Who among us cannot remember 
calling, when the results of our bar exam were 
available, to determine whether we had passed 
or failed, only to hear Mr. Cannon's voice of 
doom tell us, with elaborate pauses for effect, 
that he could not find our name among the 
elect—and yet: “What was your name? Davis? 
Oh, I thought you said McGillicuddy. Let me 
look again. I’ve been over this list a couple of 
times. But...oh yes, oh yes, there it is. I’ve 
overlooked your name by mistake. Yes, Mr. 
Davis, it appears you have passed the bar.” 

Like most Americans of most generations, 
we have known war and rumors of war. I 
expect a few of us may even have seen military 
service in the big one: the Second World War. 


Iam sure that many of us were involved in the 


Korean War, and that most of us have served 
in our nation’s armed forces at one time or 
another—if only, as in my case, as a mild 
mannered legal officer. Not as soldiers but as 
citizens we have observed a Vietnam War lost, 
a Cold War won, and a War on Terrorism 
begun. 

Once most of us opened our practices in 
the “Old North State” following graduation 
and military service, we covered the state 
from Hayesville to New Hanover. Only to 
find, to our surprise, that the law we had so 
carefully tried to understand in law school 
was rapidly being changed on us by the 
General Assembly, assisted by the leading 
lights of our profession, including some of 
our own number. One of the first waves of 
this assault was the Universal Commercial 
Code, which trumped what we had learned at 
Chapel Hill as “Bills and Notes” under the 
redoubtable Professor Breckenridge. These 
waves of enlightenment have never ceased to 
flow over us: the new Intestate Succession 
Act; the new Probate Code; the new Business 
Corporation Act; the new Rules of Civil 
Procedure; the new Rules of Evidence; the 
new Appellate Rules; and so on and on. Even 
the organization of our courts has been 
changed and lo, the old local “recorders 
courts” we knew so well have disappeared, 
“leaving not a rack behind,” giving way to dis- 
trict courts and the court of appeals. And, 
most regrettable of all to the true student of 
history, such as myself, the ancient and hon- 
orable title of “solicitor” has been taken, with 
scarcely an apology, from the mantle of that 
public officer we must now refer to by the 
bland title of “district attorney.” 

And what have you gal and guys who are 
represented here today been up to in these five 
decades since you were sworn in? Quite a bit, 
as best I can determine. Many of you have 
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been general practitioners, 
yet have maintained emi- 
nent standing as criminal or 
civil trial attorneys. Several 
have identified yourselves as 
probate, trust, estate, and 
real property specialists, and 
one of you has specialized in 
public utility law. At least 
two of you have been in- 
house counsel to industry. 
One of you has served as 
general counsel to what may 
be the state’s largest and 
most prominent life insur- 
ance company. Another 
organized one of the state's 
first firms specializing in 
patent, copyright, and trade- 
mark law—and this was 
long before the practice of 
“intellectual property law” 
became a hot topic or synonymous with guar- 
anteed financial success. Many of you have 
practiced municipal law in your several com- 
munities. And one of you, thought by me to 
be a mere lobbyist, allegedly claims the spe- 
cialty of “legislative law,” which he practices, 
according to all I hear, with notable integrity 
and success. 

A significant number of you, as well as sev- 
eral of our deceased members, have served as 
judges of our appellate and trial courts. At 
least four of you have served in the North 
Carolina General Assembly. At least five of 
you have been members of the State Bar 
Council. Perhaps the majority of you have 
served as presidents of your local district or 
county bars. Three presidents of the North 
Carolina Bar Association have come from our 
class, and many of you have served in posi- 
tions of leadership on behalf of the Bar 
Association, the Academy of Trial Lawyers, 
and our other voluntary bars. Your ranks 
include two of the smartest people I’ve ever 
known, one of whom alleges himself to be flu- 
ent in French, German, Italian, Russian, and 
Spanish. These two eminently qualified 
lawyers, one from Charlotte and one from 
Raleigh, ably represented the interests of 
North Carolina in and to the American Bar 
Association from 1968 for almost the 30 
ensuing years. 

Speaking of changes, when we were sworn 
in to take our place in the North Carolina 
State Bar, it was composed of about 3,000 
lawyers. Things have changed somewhat in 
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that regard because the State Bar today is 
seven times that large. That's right, folks, 
North Carolina now has about 21,000 
lawyers. In 1955 there were only four law 
schools in the state. Now there are five law 
schools in operation in North Carolina, and 
two more will soon be added. We have happi- 
ly participated in a half century of economic 
prosperity that has brought us the mega-firm, 
sophisticated specialties and sub-specialties of 
law practice, freedom of speech in the form of 
advertising (“you don't pay unless we win’), 
and a comfortable living for most of us. There 
is little doubt that lawyers practice today at a 
higher level of knowledge and skill than they 
did in the ancient days of 1955, and we have 
witnessed the birth and unprecedented 
growth of information technology as a defini- 
tive factor in our lives and in our law practices. 
Symbolically, we have moved all the way from 
manual typewriters and black coffee to lap- 
tops and bottled water. And, in a more serious 
vein, we have seen commendable improve- 
ments in the judicial system of our state, the 
continuing education of lawyers, and in the 
field of civil rights. In 1955, almost all of our 
lawyers were white and male. Some of the vol- 
untary bars did not always welcome African- 
American members. Today, many North 
Carolina lawyers are women, African- 
Americans, or representatives of other minori- 
ties. And the voluntary bars have long been 
enriched by the gifts and leadership of women 
and minority members. 


Do we of the Class of ‘55 claim credit for 
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all the good things that have happened in the 
legal system since we came to the bar? Well, 
not exactly. We do recognize, however, that it 
is the duty of all lawyers to justify our near 
monopoly over the practice of law by serving 
as problem solvers for the public. As officers of 
the court, we understand it is our responsibil- 
ity to ensure that our courts are available to all 
our people, rich or poor, and that the courts 
of our state should operate as fairly and effi- 
ciently as possible. Our Rules of Professional 
Conduct tell us it is the basic duty of each 
lawyer to provide community service, com- 
munity leadership, and public interest legal 
services in such areas as poverty law, civil 
rights, charitable organizations, and the 
administration of justice. I do here and now 
boldly claim for the Class of ‘55 that we have 
used our legal skills to fulfill these profession- 
al duties in our communities from Hayesville 
to New Hanover, and even beyond the bor- 
ders of North Carolina, not for just a year or 
a decade, but on thousands of occasions over 
the course of the last 50 years. And many of 
us are still playing that role. 

So, speaking in a spirit of good will for all 
to hear: I dont care what anybody says. | 
think we've done a great job. I hereby con- 
gratulate the State Bar Class of 1955, and sug- 
gest that every member of our class now stand 
to receive the well deserved applause of all 
those assembled here today. = 


Roy W. Davis Jr. is a former North Carolina 
State Bar President from Asheville. 
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Using Positive Peer Influence to 


Model Positive Change— 
The Professionalism Support Initiative (PSI) 
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Has there been an occasion when you 
knew a fellow lawyer or judge needed help 
and you did nothing? Consider the follow- 
ing hypothetical situations: 

Case #1: Your county Bar association's 
grievance committee has received repeated 
complaints about a local attorney who has 
been doing a remarkable amount of letter 
writing to speeders and victims of automo- 
bile accidents. The complaints include con- 
tinued failure to return phone calls, loss of 
documents in cases, and failure to keep 
appointments and court dates. There have 
been multiple incidents and they are specif- 
ic enough to demonstrate a pattern of poor 
office practices. You have heard rumors that 
his legal assistant recently quit; however, 
due to his latest blitz of advertising, he has 
taken in a lot of cases over the last three 
months. No one from the local Bar has 
done anything to either help solve the prob- 
lem or help the lawyer. 

Case #2: One Monday morning, a big 
firm city attorney whom you have never 
seen before, came to the courthouse to file a 
motion in a case involving a newly licensed 
local lawyer who has a solo practice in a 
rural county. The big city attorney intended 
to quash a subpoena that had been served 
by the local lawyer. While you are waiting 
for your case to be called, you observe the 
two lawyers standing in the hallway outside 
the courtroom. The city attorney raised his 
voice, and you heard him yell, “You're a 
moron! They never should have given you a 
law degree!” The local lawyer was replying 
to the city attorney, but it was hard to hear 
what she was saying. Everyone in the court- 
house hallway was silent, watching the con- 
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frontation unfold. “You're not just a moron, 
youre a flaming moron! They sure do grow 
‘em stupid where you come from, huh?” the 
city attorney yelled, as he turned away from 
the local lawyer and stormed out of the 
courthouse. Embarrassed for the local 
lawyer, you simply watched her pick up her 
briefcase, humiliated, angry, and horrified 
as she walked out of the courthouse. 

If a grievance was filed with the State Bar 
in the above cases, there would probably be 
a finding of “no probable cause.” Although 
the conduct may not be unethical, it is 
clearly unprofessional. 

Case #3: Judge Pompous is often late for 
court, but he is intolerant and threatening 
toward lawyers who have a valid reason for 
being a few minutes late. The judge often 
rushes through the calendar and leaves the 
courthouse early, without offering assis- 
tance to other judges who have cases pend- 
ing. Judge Pompous will hear cases, tell the 
parties he is taking the matter under advise- 
ment, and then will not sign an order for 
months. Judge Pompous is also partial 
toward lawyers who have been big contrib- 
utors to his reelection fund in the past. 

If a complaint is filed with the Judicial 
Standards Commission, Judge Pompous 
will probably not be disciplined. 

Although we have made great progress, 
there is still a lack of professionalism within 
the legal community. There are profession- 
alism committees, consortiums, conclaves, 
and centers established to address profes- 
sionalism issues and problems. Some pro- 
fessionalism problems are because of poor 
office management practices and personal 
problems; however, many problems occur 
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as a result of how lawyers treat fellow 
lawyers, how judges treat lawyers and other 
judges, and how lawyers and judges treat 
clients and the public. 

Lawyers are expected to be zealous but 
honorable advocates for their clients. Judges 
interpret and implement the law on behalf 
of the citizens, and they are entitled to our 
trust and respect by virtue of their position. 
However, problems such as these in the 
above hypothetical cases are not uncom- 
mon in today’s legal system. 

Peer pressure is a common phrase many 
people use to describe children learning 
good and bad practices from their friends. 
In the legal community, we hope that expe- 
rienced lawyers will serve as mentors and 
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positive role models for newly licensed 
lawyers. As of April 1, 2002, the Chief 
Justice's Commission on Professionalism 
(CJCP), in conjunction with the NC State 
Bar Client Assistance Program, the Judicial 
Standards Commission, and the Wake 
County Bar Association’s Professionalism 
Committee, started a program called the 
Professionalism Support Initiative (PSI). 
This effort involves positive peer review and 
assistance. Wake County served as the pilot 
program for PSI, and the CJCP 1s assisting 
other bar associations around the state in 
implementing this program. 

The PSI is an informal voluntary local 
lawyer and judge assistance program han- 
dling client-lawyer, lawyer-lawyer, and 
lawyer-judge issues. The purpose of the PSI 
is to promote professionalism and bolster 
public confidence in the legal profession. 
PSI uses local volunteer peers to communi- 
cate privately and informally with lawyers 
and judges who have complaints registered 
against them. The PSI offers counsel and 
assistance to lawyers and judges who receive 
complaints at the NC State Bar, the Judicial 
Standards Commission, or through local 
bar associations that may not rise to the 
level of ethics or professional responsibility 
violations. The PSI is comprised of volun- 
teers from the individual judicial district bar 
associations who seek to enhance profes- 
sionalism by confidential positive peer 
influence. 

No judge or lawyer is required to coop- 
erate or counsel with the PSI volunteers. If 
the party against whom the inquiry is 
addressed refuses to cooperate by meeting 
voluntarily with PSI volunteers, the PSI 
volunteers will not take further action 
regarding the inquiry. Should the lawyer or 
judge agree to a meeting, everything will 
remain in confidence. 

Specifically, inquiries include any query 
concerning “unprofessional conduct” as 
defined here: Unprofessional Judicial 
Conduct: Incivility, bias, or conduct unbe- 
coming a judge; lack of appropriate respect 
or deference to litigants, attorneys, court 
personnel, witnesses, clients, etc.; excessive 
delay in courtroom proceedings or filing 
court documents (orders, opinions); and 
lacke aaron 
Unprofessional Lawyer Conduct: Lack of 


consistent preparation. 
appropriate respect or deference to litigants, 
attorneys, court personnel, witnesses, 
clients, etc.; abusive discovery practices; 
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incivility, bias, or other conduct unbecom- 
ing a lawyer; consistent lack of preparation; 
communication problems; deficient prac- 
tice skills; consistent failure to return client 
telephone calls; and consistent failure to 
keep appointments and court dates. In 
addition, inquires may include any rules or 
documents adopted by each judicial dis- 
trict’s professionalism committee. Inquiries 
will not include any disciplinary charge, 
ethics violation, criminal conduct, or any 
other matter falling under the provisions of 
Subchapter B: Discipline and Disability 
Rules of the Rules of the North Carolina 
State Bar or any sections of the Code of 
Judicial Conduct. In addition, inquiries will 
not include: Fee disputes—these can be 
handled by the Fee Arbitration Committee 
on local judicial district bar associations or 
similar programs at the State Bar; employ- 
ment matters—examples include: lawyer 
uses racist or sexist language in the office, 
managing attorney sexually harasses associ- 
ates and support staff, and lawyer/vendor 
disputes. 

Inquiries have been referred to the PSI 
from the State Bars Client Assistance 
Program, local bar associations, voluntary 
bar associations, and individual judges and 
lawyers. PSI volunteers or local profession- 
alism committee members have discretion 
to decide the appropriate professional to 
contact the lawyer or judge in question. 
The professionalism committees may also 
solicit assistance from any member of the 
Bar who is in the best position to be of 
assistance to the lawyer or judge in ques- 
tion. The objective of the PSI volunteer 
will be to offer help or assistance to the 
lawyer or judge having problems. 
Consequently, a strong message is sent to 
the person who is the subject of the PSI 
visit; first of all, he/she will know that the 
lawyers and judges of that district care 
enough about him/her to take the time to 
make a confidential visit to offer assistance; 
and secondly, that the type of conduct 
being complained about is not acceptable 
to the lawyers in that district and action 
needs to be taken to ensure that it does not 
happen again. Some examples of unprofes- 
sional conduct that resulted in PSI com- 
plaints are the following: 

a lawyer stating, “We have been wait- 

ing for an Order from Judge for 

over nine months.” 

m a lawyer complains: “I have heard 


Attorney discussing confidential 

matters in public on a routine basis.” 

™ two lawyers screaming at each other 

and accusing the other of unethical con- 

duct in front of clients while the judge 

stepped out of the courtroom 

= a lawyer making untruthful, unwar- 

ranted, and insulting remarks about a 

judge who had ruled against him/her 

@ a lawyer who would not return clients’ 

phone calls for over six months 

w lawyers and/or judges who are repeat- 

edly late for court 

What should PSI volunteers do in the 
situations listed above? If the problems 
appear to be related to alcohol, substance 
abuse, or mental health issues, PSI volun- 
teers will suggest that the person contact 
PALS, FRIENDS, BarCares, 
organizations that deal with such problems. 
The volunteers can offer to make the call 
for him/her but will leave that decision to 


or other 


the individual. If the problem is something 
that the volunteers could help with tem- 
porarily, until other arrangements are made, 
such as helping to cover calendar calls or 
helping to organize an office, they will do 
so. Most of all, they will let the person 
know they are willing to be a person in the 
Bar to whom they can turn for help. “Too 
often we underestimate the power of a 
touch, a smile, a kind word, a listening ear, 
an honest compliment, or the smallest act 
of caring, all of which have the potential to 
turn a life around.” (Leo Buscaglia) 

The CJCP has advisory and oversight 
responsibility for the PSI. When the PSI 
begins in your area, I hope you will volun- 
teer to help. The only way our profession 
will improve is if we fix it. 

An old Chinese Proverb says, “A man (or 
woman) never stands taller than when he 
(or she) stoops to help a_ child.” 
[Parenthetical inserts added by author] 
While we are certainly not talking about 
helping children with regards to PSI, we are 
talking about helping our fellow lawyers 
who are at a low point in their lives and 
practices. Let’s do a better job of helping 
each other so that we can all stand tall. 

If there are questions about the PSI, or if 
you would like to start the PSI in your area, 


please call the CJCP at (919) 571-4762. = 
Melvin E Wright Jr. is the executive direc- 


tor of the Chief Justices Commission on 
Professionalism. 
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NC IOLTA Income Improves 


Financial 

Complete information on IOLTA income 
earned in 2005 will not be received and 
entered until the end of January, however, we 
already know that 2005 income significantly 
increased over 2004 income. After weather- 
ing steady decreases throughout 2003 and 
into the first quarter of 2004, income started 
to increase. At first, income increases were 
mainly due to bank mergers resulting in more 
IOLTA-friendly policies and increased num- 
bers of IOLTA accounts. Now we are also see- 
ing some improvement in interest rates being 
paid. We are hoping that the work we are 
doing to improve policies at participating 
banks and the increases in the Federal Reserve 
interest rate will continue the growth in NC 
IOLTA income. 


Grants 
Due to decreased income, the NC IOLTA 
trustees used funds (approximately 


$400,000) from its reserves for the first time 
to make just over $3 million in grant awards 
for 2005 grants. They were able to protect 
continuing grantees that provide direct serv- 
ices to the indigent in North Carolina by 
keeping those grants almost completely level, 
though most administration of justice grants 
were decreased slightly. 

For 2006, however, the trustees were able 
to make $3.3 million in grants and put 
$100,000 back into the reserve fund. They 
were particularly pleased to be able to make 
increased grants to most continuing grantees 
as concerns over declining income had kept 
grants flat (without increase) for several 
years. 


New Participants 
Your Interest Does Make A Difference! 
Participation in IOLTA does not affect a 
lawyer's trust account practices and never 
affects the principal balance of the account. 
The participating bank calculates and remits 
all accumulated interest, less service charges, 
directly to IOLTA. Lawyers still retain com- 
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plete discretion to determine whether a trust 
deposit is of sufficient size or duration to jus- 
tify placement in a separate interest bearing 
account for a client. 

To learn more about the IOLTA program 
or to become a participant, please call the 
IOLTA office at 919/828-0477. 

Thanks to the following attorneys and 
firms who have joined the NC IOLTA 
Program since October 2005. 

Bell, Carl E., Mt. Airy 

Bernholz, Steven A., Chapel Hill 
Bishop Law Firm, PA, Charlotte 
Bishop, Keith A., PLLC, Durham 
Bostian, Charles M., Morganton 
Bridgman Law Firm, PLLC, Raleigh 
Brim, Thomas P.,, Charlotte 
Brunson Law Firm, PLLC, Durham 
Chapman, Deborah C., Greensboro 
Clark, Robert W., Waynesville 
Coile, James Taplie, Bethel 

Coulter & Thompson, Charlotte 
Creasy Law Firm, PLLC, Ocean Isle 
Daniels, Kara L., Raleigh 

Davis, Barbara Ann, Leicester 
Dawkins & Sullivan, Rockingham 
Dearwester, Jane A., Asheville 
Delamar & Delamar, PLLC, Bayboro 
Devin Law Firm, PA., Matthews 
Diana, James C., PLLC, Matthews 


Ellison, Chretta Mayo, High Point 
Evans, Patricia D., Durham 

Fay, William L., Law Offices of, Raleigh 
Fernandez, Ruben, Durham 

Fox, Kimberly E., Cornelius 

Fulton, Nicholette, P.A., Wilmington 
Gurganus, Mary, Apex 

Hipkins, Rhonda R. J., Matthews 
Horn, Michelle DelGado, Graham 
Huffman, Alisa, Raleigh 

Hunt Law Group, PC., Raleigh 

Jones, Wesley Scott, PC, The Law Office of, 
Wilmington 

Joyner, Matthew R., PLLC, Charlotte 
Kalfas, Nahale E, Durham 

Leach, Thomas A., PLLC, Wilmington 
Leech; J> PELGy Raleigh 


Bank News 


We continue to work with participating banks to improve our return on accounts 
through increased interest rates and/or decreased or waived service charges. 


i] First Citizens Bank now provides their monthly remittance report to NC IOLTA 
electronically. While this does not directly increase IOLTA’s income, it does help us 


keep expenses low by saving our staff time. 


ff New Banks. We are pleased to report the following banks have started participating 
in the NC IOLTA program since the last publication of the Journal: 

TriStone Community Bank in Winston-Salem and 

First Community Bank in Winston-Salem 
Adding new banks across the state offers more opportunities for attorneys and firms to 


participate in the IOLTA program. 
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Lover, Kenneth N., PLLC, Swansboro 
Martin & Gifford, Winston-Salem 
Mason, Crissy, Goldsboro 

McKinnie, Monica M., Graham 
McVey, Edward, Greensboro 

Morris, Angela Wade, Raleigh 
Murray, Elisabeth, Hendersonville 
Norman, J. Blake, Durham 

Overton Law Firm, PA, Greenville 
Panosh, Richard E., Greensboro 


Pence III, Walter M., Oriental 

Phillips IV, Herbert O., Asheville 
Pierce, Robert S., Raleigh 

Rhoades Law Office, Carthage 
Richardson, Jr., G. Grady, Wilmington 
Snipes, David W., Angier 

South Law Firm, PLLC, Raleigh 
Spencer, Matthew J., Kitty Hawk 
Stephenson Law Firm, Morehead City 
Sutton, Ronnie N., Pembroke 


Thompson, Virginia, Asheville 
Ventriglia, Denis L., Wilmington 
Vines, Precious L., Durham 

Ward Jr., E Jefferson, Sanford 

Waters Law Office, PLLC, Cary 
Welborn, Jon W., Statesville 

Wiebe, Jeffrey J., Hillsborough 
Wilkinson, Tracy Wendell, Wilmington 
Williams, J. Patrick, Raleigh 

York, Vickie R., Stony Point = 


NC IOLTA Named Outstanding Philanthropic 
Organization of 2005 


NC IOLTA was honored as this year’s 
Outstanding Philanthropic Organization 
by the Association of Fundraising 
Professionals (AFP), Triangle Chapter. The 
award was presented in a ceremony held 
during the AFP’s National Philanthropy 
Day Celebration on November 17, 2005. 
The IOLTA staff will proudly display in 
their offices at the State Bar a hand-crafted 
pottery urn produced by the ten-genera- 
tion Cole family potters of Sanford to com- 
memorate the award. 

“For many, NC IOLTA has taken away 
the fear and uncertainty of legal represen- 
tation and helped to make it accessible to 
those whose incomes cannot accommodate 
legal fees,” noted the AFP Triangle Chapter 
in recognizing NC IOLTA. “NC Interest 
on Lawyers’ Trust Accounts has demon- 
strated good public stewardship, continual 
support of those most in need, and has 
provided justice for many.” 

There to accept the award were the 
three member IOLTA staff and three of the 
nine NC IOLTA board members including 
current chair of the Board of Trustees, Jim 
Talley of Charlotte. “I have been doing bar 
association work and legal service activities 
for a long time, and I don’t remember ever 
working with a more dedicated or commit- 
ted group of volunteers and staff mem- 
bers,” said Talley. 

“This award provides us with an excel- 
lent opportunity to let more people know 
about the good things this program does 
for the state of North Carolina,” said 
Executive Director Evelyn Pursley. Since 


inception, IOLTA has provided over $44 
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NC IOLTA trustees and staff members proudly accepted the award for Outstanding Philanthropic 
Organization of 2005. l. to r. James M. Talley Jr, chair of the IOLTA Board of Trustees; Claire 


Mills, accounts manager; Evelyn Pursley, executive director; Sonja Puryear, administrative assistant; 


and trustees Michael C. Miller and Marion A. Cowell 


million for law-related charitable activities. 
For 2006, IOLTA will administer $3.3 mil- 
lion in grants. 

Calvin Murphy, president of the NC 
State Bar said, “This award speaks volumes 
about the quality of the North Carolina 
State Bar's IOLTA program and the staff 
who administer it—particularly Evelyn 
Pursley. It is a first-class program with 
excellent leadership, deserving of this well- 
earned recognition.” 


Over 70% of eligible North Carolina 
attorneys currently participate in IOLTA 
and make this possible. It would certainly 
be wonderful if more attorneys would 
choose to be a part of this award-winning 
program. To begin participating, you need 
only complete and return an IOLTA deci- 
sion form, which you can get from the 
State Bar’s website or by calling the IOLTA 
office at 919-828-0477. = 
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Fighting the Fear Factor 


By STEVEN KEEVA 


Fighting the fear factor of the emotions 
that typically tinge the experience of practic- 
ing law, it seems to me that one stands alone 
in both its impact and the frequency with 
which it arises: fear. 

It motivates and enervates, distorts, and 
feeds on itself. Think about it: There is cer- 
tainly a lot to be afraid of in the legal profes- 
sion. If you're a trial lawyer, for example, 
there’s that gnawing fear that youre insuffi- 
ciently prepared to prevail in a given matter, 
that you're simply not up to the job youve 
taken on, or that you haven't anticipated all 
that you should have. 

There's the stomach-churning fear of 
going up against an opponent whose reputa- 
tion as a force of nature precedes her. 

There's the fear of not being thought of as 
successful, of not making partner, of never 
being asked to second-chair an important 
case. There is also the fear of malpractice. 

And the endemic fear of failure. 

In fact, in some cases it is accurate to 
describe a given law firm as a fear-based 
organization. And because fear tends to 
inhibit growth, such firms are in danger of 
becoming stuck, and incapable of meeting 
the challenges that time and change will 
inevitably throw at them. It can be very dif- 
ficult, however, to get a grip on this problem 
in an organization that does not take time 
for individual and group introspection. After 
all, to do so might impinge on the furious 
pace of billing hours. 

But there are ways to deal with fear, once 
you realize how it’s affecting you both physi- 
cally and emotionally. For one thing, you can 
devote some time and attention to recogniz- 
ing it when youre in its grip. Without doing 
so, youre more than likely to find yourself at 
its mercy. 

In his best-selling book, What Happy 
People Know, psychologist Dan Baker refers 
to the biological circuitry of fear as the 
biggest obstacle to our happiness. 

His point is that the atavistic structures in 
our brains, in particular the brain stem 
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(commonly known as the reptilian brain), 
still operate like they did tens of thousands of 
years ago, when very different dangers 
threatened our prehistoric forebears. We are, 
Baker writes, “hardwired for hard times.” 

You see this when you're walking down a 
trail and you step on a branch. Youre apt to 
flinch, instinctively reacting as if it were a 
snake. But when you get your wits back, you 
realize it was just a stick. The reptilian brain, 
with its simple fight-or-flight orientation to 
reality, had you fooled. 

Unfortunately, for many lawyers the rep- 
tilian brain seems to be working close to full 
time. And why not? Is there any profession 
apart from the law in which other people— 
all of them highly intelligent, skillful, moti- 
vated, and working in teams—are trying to 
make you fail? Can you imagine a physician 
in a similar position, having to worry that 
another doctor might try to kill one of his 
patients? Clearly, not all of what causes fear 
among lawyers is chimerical. 


A Focus on You 

The concept of emotional intelligence, 
known as EQ, has been with us for more 
than a decade, having been applied to many 
professions since author Daniel Goleman 
brought it into the popular culture. 

In a new book on the topic, The 
Emotional Intelligence Quickbook, its authors, 
by way of defining the concept, have this to 
say: “Effective communication between the 
rational and emotional centers of the brain is 
[my emphasis] emotional intelligence.” 

That means, among other things, learn- 
ing to make peace with the reptile within. 

Dallas trial lawyer John McShane, a stu- 
dent of both emotional intelligence and the 
culture of fear to which I’ve referred, sees an 
antidote to fear-based practice in EQ’s first 
and most important skill: self-awareness. 

“The great thing is that once you realize 
youre being driven by fear, and that it comes 
from this ancient part of you, you can let it 
go,” McShane says. “Without that aware- 
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ness, you tend to feel captive.” 

Jean Greaves, co-author with Travis 
Bradberry of The Emotional Intelligence 
Quickbook, points out that being self-aware 
means that youre able to know what is going 
on inside you—as it is happening. 

“For example,” the authors write. “the 
emotionally intelligent lawyer feels her heart 
race when she spots a critical thread of facts 
in a complex case. She feels excited and 
knows that she’s on to something, but she 
also knows that when her heart races she 
sometimes jumps too quickly to conclu- 
sions.” 

The alternative to developing this aspect 
of EQ—and yes, it can be developed—is 
getting lost in the fear that runs rampant in 
the legal profession. And guess what: 
Research over the last decade has conclusive- 
ly demonstrated that emotional intelligence 
predicts success more than any other single 
factor—more than subject matter knowl- 
edge and job experience, according to 
Greaves. 

I don't mean to suggest that lawyers are 
the only professionals who would do well to 
turn an eye inward and grapple with issues of 
self-awareness. Not at all. But given the stres- 
sors that are peculiar to law practice—which 
include cultural pressures to avoid emotions 
altogether—it’s important that we correct 
certain unhealthy attitudes and habits. 

To the extent that you can make your 
own internal emotional patterns as worthy 
of attention as you make your clients’ and 
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Willie Green-Aldridge 


Willie Green-Aldridge designs with the 
soul of an artist and paints with the eye of a 
designer. She should. She holds an under- 
graduate degree in interior design with a 
minor in studio art from Meredith College, 
and she has designed interiors for over a 
decade through her interior design firm, 
WGA Designs.! She has painted abstracts 
for the same length of time. Green-Aldridge’s 
vision statement, not surprisingly, is “Lifting 
the human spirit through art and design.” 

And that she does. Green-Aldridge paints 
without a preliminary sketch. Instead, she 
“paints from an inner passion” with the goal 
of communicating through color and texture 
in an abstract style. She uses acrylics, oils, 
pastels, and mixed media to create richly tex- 
tured canvases with distinctive raised sur- 
faces. As she intends, the viewer experiences 
a sense of harmony and tranquility through 
her meditations on the interplay of color, 
light, and form. 

Deeply spiritual, Green-Aldridge is also 
imminently practical as a designer. The arti- 
cles on interior design that she frequently 
writes for the Raleigh News and Observer 
provide common-sense advice to the home- 
owner. The advice often focuses, like her 
paintings, on the use of color and texture to 
create the mood in a room and as a means of 
self-expression. 

Green-Aldridge currently has works in 
group shows at the Diggs Gallery at Winston 
Salem State University and the Page-Walker 
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opponents’, the role fear plays in your 
practice and your life will surely diminish. = 


Permission to reprint by the author and the 
American Bar Association is gratefully 
acknowledged. Steven Keeva is the author of 
Transforming Practices: Finding Joy and 
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Arts 
@enter ming | Cary, 
North Carolina. In 
2005, she exhibited 


at several locations 


and History 


including the 
Durham Arts 
Council Annual Art 
Exhibit and the Fine 
Arts League of Cary 
Juried Art Exhibit. 
Her works are a part 
of the corporate col- 
of SAS 
Institute in Cary and 
Wake Nephrology 
Associates in 


Raleigh. = 


lections 


Endnote 


1. Previously Distinctive 
Interiors. 


Black Silk II 


| ALDRINGE 


Each quarter, the works of a different contemporary North Carolina artist are displayed 
in the two large storefront windows of the State Bar building. The artworks enhance the 
beauty of the exterior of our building and provide visual interest to pedestrians passing by on 


Fayetteville Street Mall. The State Bar is grateful to Melissa Peden, of Peden Art Consultants, 


for her assistance in selecting appropriate pieces and to the Raleigh Contemporary Gallery 
(RCG), the artists’ representative, for arranging this loan program. Readers who want to 
know more about an artist may contact Melissa Peden at 919.829.9096, or Rory Parnell at 
the RCG, 323 Blake Street, Raleigh, NC 27601 (919.828.6500). 


Satisfaction in the Legal Life. He is assistant 
managing editor of the ABA Journal. This 
article was originally published in the ABA 
Journal, July 2005. 

The North Carolina Lawyer Assistance 
Program is a confidential program of assistance 
for all North Carolina lawyers. The Lawyer 
Assistance Program has two outreaches: PALS 
and FRIENDS. PALS addresses alcoholism 


and other addiction; FRIENDS depression and 
other mental health problems. If you are a 
North Carolina lawyer or law student and 
would like information, go to 
www.nclap.org or call toll free: Don Carroll 
(for Charlotte and areas West) at 1-800-720- 
7257, Towanda Garner (in the Piedmont 
area) at 1-877-570-0991, or Ed Ward (for 
Raleigh and down East) at 1-877-627-3743. 


more 
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Misleading Communications: The Bad, the Ugly, and 


Pee 
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This is the second article in a series on 
lawyer advertising. The last article provided an 
overview of the constitutional constraints on the 
regulation of the commercial speech of lawyers. 
It was observed that the line between the per- 
missible and the impermissible can be difficult 
to ascertain. This article considers advertising 
that has crossed the line from truthful (or at 
least credible) to misleading. 


Rule 7.1(a) sets forth the prime directive 
for all legal advertising: 

A lawyer shall not make a false or mis- 

leading communication about the lawyer 

or the lawyer's services. 

A communication that “contains a mate- 
rial misrepresentation of fact or law, or omits 
a fact necessary to make the statement con- 
sidered as a whole not materially misleading” 
violates the rule. Rule 7.1(a)(1). 

To provide examples of legal advertising 
that crossed the line by either material mis- 
representation or omission of a necessary 
fact, it is appropriate to go directly to the 
well—the annals of the State Bar’s Grievance 
Committee and the Disciplinary Hearing 
Commission—for cases in which a lawyer 
received professional discipline for the con- 
tent of his or her legal advertisement. Here 
are a few examples of communications that 
the Grievance Committee or the 
Disciplinary Hearing Commission (DHC) 
found misleading and the discipline that the 
offending lawyer received. 


The Bad 


w A television advertisement in which a 
poker player cheats, thereby implying that 
an insurance company will engage in dis- 
honest practices when resolving insurance 
claims. The lawyers with the firm each 
received a private reprimand. ! 

= A newspaper advertisement wherein 


the lawyer “GUARANTEE/D]” that “you 
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will pay NO CLOSING COSTS! When you 
Finance Through the Mortgage Lawyer.” 
The Grievance Committee reprimanded the 
lawyer, noting in the order that “even [the 
lawyer] admitted in [his] response...that 
buyers in some instances will pay closing 
costs.” 

m A back cover phone book advertise- 
ment that declared, “FOR OVER 40 
YEARS, WE’ VE BEEN PUTTING EXPE- 
RIENCE, KNOWLEDGE, AND SKILLS 
TO WORK FOR PEOPLE LIKE YOU.” 
The firm had not been in existence for 40 
years and none of the lawyers with the firm 
had 40 years of experience. The Grievance 
Committee found the statement to be mis- 
leading because it omitted the fact that “40 
YEARS” referred to combined legal experi- 
ence.” The principal of the firm received an 
admonition. 

= A newspaper advertisement that listed 
a toll-free number for the firm and four cities 
where the firm presumably had offices. The 
ad was run in the local paper in each of the 
cities. The firm did not have offices in any of 
the cities. The lawyer was reprimanded.? 


The Ugly 

m= A statement in a direct mail letter 
claiming that “[a]bsent a legitimate excuse, 
we require the officer to be present at the 
trial setting and to possess the proper docu- 
mentation for your case.” The Grievance 
Committee admonished the lawyer for this 
misleading communication because a lawyer 
cannot require a police officer to be present 
at a trial; only the judge can require a police 
officer to be present at the trial. 

m Inthe same direct mail letter, the state- 
ment, “[w]e know the judges, the police, and 
the DA’ss [sic] and have good working rela- 
tions with each of them.” The committee 
found that the statement implied, untruth- 
fully and inappropriately, that the lawyers 


had some special relationship with these offi- 
cials that could be used to help a prospective 
client get a good result in his or her case. 

= A postcard4 advertisement depicting 
two lawyers standing before a judge. One 
lawyer says, “Your Honor, we have photos, 
taped conversations, AND a signed con- 
tract.” The judge responds, “Give it up, 
counselor. You can’t win against ABC Law 
Firm.” The Grievance Committee found 
that the depiction was misleading because it 
implied that the firm could not lose a case 
even in the face of substantial evidence to the 
contrary. 

ms The same postcard indicated that 
businesses and individuals had sought the 
firm’s advice “on all matters of law and we've 
delivered.” In the response to the grievance, 
the principal of the firm admitted that the 
firm had not handled “every conceivable 
matter.” Because the statement implied 
exactly that, the Grievance Committee 
found it to be a false or misleading state- 
ment. All of the lawyers in the firm received 
an admonition. 


The ??? 

= Letterhead stating that the lawyer is 
“Published in Federal Reports, 3d Series” 
and a website that says that the lawyer is “one 
of the elite percentage of attorneys to be 
published in Federal Law Reports.” 
Although the DHC found that the mislead- 
ing language was intentional, the lawyer 
received an admonition because the viola- 
tion was minor. (This case is on appeal and 
may, indeed, be published in North Carolina 
Court of Appeal Reports.) 


Conclusions 

Is there a pattern here from which con- 
clusions can be drawn? One conclusion is 
that violations of the advertising rules typi- 
cally do not lead to the most severe forms of 
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discipline.? If there is proportionality in our 
system of self-regulation, that is probably 
appropriate. Another conclusion is that 
promising what you cannot deliver and 
bending the truth to inflate your credentials 
wont pay—not in the long run. The most 
important conclusion may be that, if you are 
going to advertise, do it with the same 
integrity that is expected of you in the rest of 
your practice. ™ 


Endnotes 


1. Private reprimands are no longer issued. The com- 


parable discipline now is an admonition which, if 
issued by the Grievance Committee, is not public. 


27 N.C.A.C. 1B, Rule .0123(a)(1). 


Formal Ethics Opinion 2004-7, adopted after this 
disciplinary action, holds that it is misleading to 
advertise the number of years of experience of the 
lawyers with a firm without clarifying that the 
number refers to the combined legal experience of 
all of the lawyers with the firm. 

3. RPC 217 rules that a local or remote call forward- 
ing telephone number may not be included in an 
advertisement for legal services disseminated in a 
community where the law firm has neither an office 
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nor a lawyer present in the community unless an 
explanation is included in the advertisement. 


4. The postcard in question was an advertisement and 


not sent to a person known to be in need of legal 
representation in a particular matter (a/k/a targeted 
direct mail). Pursuant to Rule 7.3, postcards may 
not be used for targeted direct mail letters. 


5. By “most severe forms of discipline,” I refer to cen- 
sure, suspension, and disbarment. This conclusion 
is not meant to diminish the importance of the rep- 
rimand which is defined in the State Bar rules as 
follows: 


a written form of discipline more serious than an 
admonition issued in cases in which a defendant 
has violated one or more provisions of the Rules of 
Professional Conduct and has caused harm or 
potential harm to a client, the administration of 
justice, the profession, or a member of the public, 
but the misconduct does not require a censure. 


Dues Exemption for Lawyers on Active Military Duty 


The State Bar Rules prohibit the waiver 
of any part of the annual membership dues 
or Client Security Fund assessment with a 
few limited exceptions including the fol- 
lowing: 

(2) A person licensed to practice law in 

North Carolina serving in the armed 

forces, whether in a legal or nonlegal 

capacity, will be exempt from payment 
of dues and Client Security Fund assess- 
ment for any year in which 
the member is on active duty 
in the military service 

[emphasis added]. 27 

EG ALCS "Chapelay eRule 

.0203(c). 

Any lawyer who is on active 
duty with a branch of the armed 
services will be granted the 
exemption provided he or she is 
on active duty for some portion 
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Street Mall 


the council of the State Bar (the committee 
that is responsible for collecting dues) looked 
to the definition of “active Guard and 
Reserve duty” found in 10 U.S.C. 
§101(d)(6)(A). Based upon that definition, 
the exemption from the annual membership 
fee and Client Security Fund assessment will 
be granted to any lawyer in the National 
Guard who is ordered to full-time National 
Guard duty for a period of 180 consecutive 
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of the year for which dues are 
assessed. The exemption may be 
claimed on the 2006 dues notice 
by checking the appropriate box 
on the right side of the notice 
and indicating the date upon 
which the lawyer’s active duty 
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days and will also be granted to any lawyer in 
the Reserves who is ordered to active duty for 
a period of 180 consecutive’ days. If the 180 
days “straddle” two years, the lawyer will be 
entitled to the exemption during the second 
year. [he exemption is claimed in the same 
manner noted above. 

If you have questions about your dues 
obligation, call the membership depart- 
ment of the State Bar at 919/828-4620. 
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A Profile in Specialization—Daniel Walden 


AN INTERVIEW WITH DENISE MULLEN, 


ecently, I had an opportunity to talk with Daniel Walden, a certified 


specialist in workers’ compensation law. Dan graduated from 


Indiana University in Bloomington and from Cumberland School of 


Law of Samford University in Birmingham, Alabama, in 1975. He is 


currently a partner in the firm of Walden and Walden, in Winston-Salem, practicing with 


his wife, Margaret Walden. Dan’s comments on specializing in workers’ comp law follow. 


Q: Why did you pursue certification? 

I had practiced workers’ compensation law 
representing injured workers for some 25 
years when the State Bar began to explore cer- 
tification in this practice area. I supported the 
State Bar’s efforts, and pursued certification 
because I felt that it was important for injured 
workers to be aware of and represented by 
specialists in what had become a very complex 
and rapidly changing area of the law. 

Q: How did you prepare for the examina- 
tion? 

I began early in my re-reading and review 
of Chapter 97 of the General Statutes and the 
decisional law construing the Workers’ 
Compensation Act—a not inconsiderable 
endeavor, I might add. I found invaluable in 
this connection the past and current CLE 
materials from excellent presentations by both 
the NC Academy of Trial Lawyers and the 
NC Bar Association. 

Q: Was the certification process (exam, refer- 
ences, application) valuable to you in any 
way? 

My review of the Act and the cases showed 
me just how much there is to forget, and to re- 
learn about workers’ compensation law in 
North Carolina. That review, along with the 
continuing CLE requirements, has kept me 
on my toes, and I hope sharper in represent- 
ing my clients. It is interesting in my case that 
a couple of my references were opposing 
counsel. 

Q: Has certification been helpful to your 


practice? 
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In addition to keeping me up to date, cer- 
tification has put my name out to prospec- 
tive clients and to other members of the Bar 
who might seek needed assistance, or who 
might wish to refer cases. Also, because 
workers’ compensation claims can wind up 
in litigation, I believe relationships between 
opposing counsel are improved when both are 
workers’ compensation specialists. I believe we 
are better able to narrow issues and to resolve 
disputes in a professional manner. 
Specialization really assists the Industrial 
Commission in moving hearings along, nar- 
rowing the issues, and making decisions that 
lead to the correct results. 

Q: What do your clients say about your cer- 
tification? 

Many prospective clients call me because 
of my yellow page advertisement, which notes 
my certification. The public has been aware of 
specialization in the medical field, and has 
become more and more aware of specializa- 
tion in the legal field, and most people are 
looking for a specialist to represent them. 
There is no doubt that employers and their 
carriers are represented by very skilled counsel, 
and injured workers are now able to locate 
specialists to represent them. 

Q: Who are your best referral sources? 

My best referral sources are my clients and 
other members of the Bar who do not practice 
in this complicated area of the law. 

Q: How does your certification benefit your 
clients? 

Prior to specialization in workers’ compen- 
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sation, and unfortunately even sometimes 
now, injured workers were served by well 
meaning, but sometimes unknowledgeable, 


counsel. I believe my clients are better 
informed of their rights and risks and are able 
to make informed judgments concerning 
their claims. 

Q: Are there any hot topics in your specialty 
area right now? 

How much time do you have, and how 
much space do I have? Without belaboring 
each issue, there are controversies or uncer- 
tainties or discussions regarding burdens and 
standards of proof in proving disability, 
regarding Medicare's interests and recent med- 
ication coverage, regarding the proper role of 
vocational rehabilitation providers, regarding 
communications with treating physicians— 
the list goes on and on. And of course recent- 
ly so-called “reform” was and remains a hot 
topic before the legislature. 

Q: How does your certification relate to 
those? 

I have been fortunate to have had the 
opportunity to be involved in novel cases 
before the full commission and the court 
of appeals, and to have served on workers’ 
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Brunos Top Tips for Tip Top ‘Irust Accounting 
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‘Each quarter, Staff Auditor Bruno 
DeMolli reports to the Ethics Committee on his 
findings while auditing lawyers trust accounts 
during the preceding quarter. The purpose of 
this column is to share Brunos observations 
with the general membership of the bar. If 
there is a question about trust accounting that 
you would like answered, please direct your 
inquiry to “Brunos Tips” clo Alice Mine at the 
State Bar mailing address — or 
amine@ncbar.com. 


While Waiting for the Insurance Check 
to Clear... 

RPC 191 and Provisional Credit 

Most real estate lawyers know that RPC 
191 prohibits a lawyer who is closing a 
transaction from disbursing before the loan 
proceeds check clears the bank unless the 
bank has agreed to give the lawyer provi- 
sional credit for the deposited check. The 
opinion also provides that a lawyer may only 
ask the bank for provisional credit for finan- 
cial instruments that are listed in The Good 
Funds Settlement Act, G.S. 45A-4. (The 
Act permits any “settlement agent” to dis- 
burse against uncollected funds but only if 
the deposited instrument is in one of the 
forms specified in the Act.) As noted in 
RPC 191, this is because the risk of noncol- 
lectibility of the instruments listed in the 
Act “is so slight that a lawyer’s disbursement 
of funds from a trust account in reliance 
upon the deposit into the account of provi- 
sionally credited funds in these forms shall 
not be considered unethical.” 

What some lawyers do not realize is that 
the opinion applies to all disbursements 
against funds that are not irrevocably credit- 
ed to the lawyer's trust account upon deposit 
not just to disbursements in connection 
with a real estate closing. Here is the critical 
last paragraph of the opinion: 

It should be emphasized that this opin- 

ion shall apply to any disbursements 

from the trust account against items 
which are not irrevocably credited to the 
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account upon deposit, whether such dis- 

bursements are for the purpose of closing 

a real estate transaction or for the pur- 

pose of concluding some other transac- 

tion or matter. 

Insurance Settlement Checks 

The prohibition on immediate disburse- 
ment seems to be resented most by the 
clients of personal injury lawyers. Once the 
release is signed and the insurance compa- 
nys settlement check endorsed, the client 
wants her money. An insurance settlement 
check, in most instances, would seem to 
have little risk of noncollectibility. 
Nevertheless, a standard commercial check 
in excess of $5000 is not considered “good 
funds” under The Good Funds Settlement 
Act and, therefore, pursuant to the prohibi- 
tion in RPC 191, a lawyer must deposit the 
check to the trust account and wait until it 
clears before giving the client a trust account 
check for her share of the settlement pro- 
ceeds. This can mean a wait of anywhere 
from three days to a couple of weeks for a 
plaintiff who may have little financial 
wherewithal and less patience. It can also 
mean two trips to the lawyer's office if the 
client does not want to receive the check 
through the mail. A client who is content 
with the resolution of her matter rapidly 
becomes discontent. 

What Can Be Done? 

One solution to this dilemma is to ask 
the insurance company to pay the settle- 
ment funds using an instrument that is list- 
ed in The Good Funds Settlement Act. A 
certified check, cashier's check, teller’s check, 
or official bank check are all listed in the Act 
and acceptable forms in which an insurance 
settlement might be paid. However, it is 
doubtful that the insurance carrier will 
make an exception to its usual payment 
methods. 

To avoid two trips to your office, you can 
have the client execute a limited power of 
attorney giving you the authority to endorse 
the settlement check when it arrives. The 


client only has to come to your office for the 
disbursement check. Be careful, however, 
that you have adequate documentation that 
the client has accepted the settlement before 
you endorse the check. 

Finally, you can loan some or all of the 
money to the client while waiting for the 
check to clear. Some lawyers mistakenly 
believe that there is a prohibition on any 
loan to a client. The prohibition in Rule 
1.8(e) on providing financial assistance to a 
client is, however, limited to financial assis- 
tance “in connection with pending or con- 
templated litigation” (emphasis added). 
Once the claim is settled, there is no litiga- 
tion either pending or contemplated and 
the client can be given a loan to bridge the 
gap. Remember, if you charge interest on a 
loan to a client, the requirements for busi- 
ness transactions with a client in Rule 1.8(a) 


apply. 


Who’s Next? 

Judicial districts randomly selected for 
audit during the first quarter of 2006 are 
Judicial District 8 (consisting of Greene, 
Lenoir, and Wayne Counties) and Judicial 
District 14 (Durham County). 
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Toe OLS CIiPLI NAR Y DEPAR EM ENT 


Attorneys Receive Professional Discipline 


Disbarments 

Clifton C. West of Fayetteville surren- 
dered his law license to the State Bar Council 
and was disbarred on January 19, 2006. West 
entered a guilty plea last year in federal court 
to one count of conspiracy to commit wire 


fraud. 


Suspensions & Stayed Suspensions 

A Hendersonville attorney who failed to 
comply with an earlier order of discipline 
entered by the Disciplinary Hearing 
Commission agreed to a five year suspension 
of his law license in December 2005. The 
commission found that William C. 
Shumway failed to have a CPA audit his trust 
account, attend additional continuing legal 
education seminars, and answer State Bar let- 
ters of notice in a timely fashion as required 
in a 2004 order. 

Following a hearing on January 5, 2006, 
the Disciplinary Hearing Commission found 
that Theodore E Cummings III of Hickory 
failed to abide by the terms of an earlier dis- 
ciplinary order which suspended Cummings’ 
law license for two years and stayed the sus- 
pension for two years. The commission 
extended Cummings’ probationary term by 
two years after it found that he failed to pro- 
vide tax information to the State Bar as 
required. 

The Disciplinary Hearing Commission 
suspended James T. Beales’ law license for five 
years pursuant to an order entered in January 
2006. Beales failed to respond to State Bar let- 
ters of notice and notices of fee dispute peti- 
tion, abandoned his law practice, and retained 
unearned fees. He now lives in Texas. 

Greensboro Lawrence 
D’Amedlio’s law license was suspended for one 


attorney 


year and the suspension was stayed for three 
years on various conditions, after a hearing 
on November 4, 2005. The commission 
found that D’Amelio failed to file a foreclo- 
sure proceeding on behalf of his client, a 
Louisiana lender, and falsely told the client 
that he had filed the proceeding. D’Amelio 
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also made misrepresentations to induce 
potential buyers to sign a deed in lieu of fore- 
closure that covered only a portion of the 
property. 

In November 2005 the Disciplinary 
Hearing Commission entered an order sus- 
pending the law license of Robert S. Griffith 
II of Southport for two years. The suspension 
was stayed for two years on various condi- 
tions. Griffith failed to file timely tax returns 
for the years 1996 - 2002. 

The law license of Asheville attorney John 
G. Freeman was suspended for three years 
pursuant to a November 9, 2005, order 
entered by the Disciplinary Hearing 
Commission. Freeman may seek reinstate- 
ment of his license after serving one year of 
the suspension. The suspension arose from an 
incident in January 2004, during which 
Freeman brandished a shotgun at a conven- 
ience store in Saluda, NC. Freeman, who is 
bipolar, entered a plea of guilty to public dis- 
turbance and inhaling toxic vapors after the 
incident. Prayer for judgment was continued 
in Freeman’s criminal case. 

Brent E. Wood, who practices in Raleigh, 
entered into a consent order of discipline on 
December 1, 2005. Pursuant to the order, 
Wood's law license was suspended for two 
years and the suspension was stayed for two 
years on compliance with various conditions. 
Wood failed to timely file tax returns for the 
years 1999 - 2001. 

The law license of Nathaniel K. Pendley, 
who practices in Forsyth County, was sus- 
pended for two years and the suspension was 
stayed for two years pursuant to a DHC 
order entered after trial on November 18, 
2005. The commission found that Pendley 
did not timely file responses to a State Bar let- 
ter of notice and notice of fee dispute petition 
and that he failed to promptly return a client's 
file. Pendley must obtain an examination by 
an approved psychiatrist within three months 
and follow whatever treatment recommenda- 
tions are made. 

Shallotte attorney Robert D. Floyd was 


disciplined pursuant to a consent order 


entered by the Disciplinary Hearing 
Commission on January 11, 2006. The order 
suspended Floyd’s law license for two years 
and stayed the suspension for two years on 
compliance with various conditions. Floyd 
failed to file timely tax returns for the years 
1999 - 2003. 


Interim Suspensions 

Orders suspending the law licenses of 
Garey M. Ballance and Rick E Shumate on 
an interim basis have been entered by the 
Disciplinary Hearing Commission. Ballance 
is from Onslow County and Shumate for- 
mertly practiced in Greensboro. 


Censures 

Thomas A. Will Jr. of Gastonia was cen- 
sured by the Grievance Committee for direct- 
ing vulgar language to a judge, which led to 
Will being held in contempt of court. 

Following a hearing on November 18, 
2005, Robert T. Hedrick of Raleigh was cen- 
sured by the DHC for engaging in a conflict 
of interest. 

Michael A. DeMayo of Charlotte was cen- 
sured by the Grievance Committee of the 
State Bar for having a misleading and intimi- 
dating communication with a former client 
who had elected to retain the services of an 
attorney who had left DeMayos firm, for rep- 
resenting that he had earned a substantial fee, 
and for threatening to sue the client to collect. 


Reprimands 

William S. Agapion of Greensboro was 
reprimanded by the Disciplinary Hearing 
Commission for identifying himself as an 
attorney at law in a letter mailed to a member 
of the public in March 2005. Agapion was 
voluntarily transferred to inactive status by 
the State Bar in 1996. 

In April 2005 the Grievance Committee 
reprimanded James B. Weeks for permitting 
a client to sign an inaccurate lien waiver in a 
real estate matter. Weeks is from Greensboro. 
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SAT EB AR Oe On 


They Walk Among Us 


se I, Wi OMAS ILONSFPORD IU 


o satisfy Hollywood’s insatiable appetite for materi- 


al relating to law and order, many people like me 


moonlight as screenwriters. | specialize in a genre 


known as the “regulatory procedural.” As most of 


you know, these “properties” are extremely hot right now. The public is understandably 


fascinated by the inner workings of agencies like the North Carolina State Bar and can’t 


seem to get enough regulatory drama. Perhaps you are familiar with some of my work in 


the area. Last year, for instance, I received considerable acclaim for the screenplay I wrote 


for the feature film, “No Dues for the Dead,” in which a deceased lawyer's prepaid mem- 


bership fee and Client Security Fund assessment were refunded to his estate. This year I’m 


up for an Oscar in the disciplinary category for the script I wrote for, “Solicitationally 


Yours,” a coming of age film that recounts how a young lawyer’s experimentation with tar- 


geted direct mail advertising went tragically wrong. 


Right now, I have a very special project 
in development relating to the sensitive 
subject of admission pro hac vice. It’s going 
to be a remake of an old science fiction 
classic in which lawyers from other “juris- 
dictions” inexplicably appear in the courts 
of a typical southern state (think North 
Carolina) and seek to “take over” litigation 
while wearing business suits that make 
them virtually indistinguishable from 
lawyers licensed by the host state. Its work- 
ing title is, “They Walk Among Us.” 

I don't want to give away too much of 
the plot or spoil the surprise ending, but I 
do think you ought to know about the 
linchpin of the story—the State Bar’s new 
rule requiring the registration of any out of 
state lawyer who is admitted to practice 
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before a North Carolina court or agency on 
motion for the purposes of a particular 
case. The rule, which was adopted by the 
council at its meeting this past January and 
will become effective if and when approved 
by the Supreme Court, is intended to 
enable the State Bar to identify and keep 
track of these strangers in our midst. This 
is necessary because the State Bar has been 
charged by the General Assembly in G.S. 
84-4.1 with the responsibility of regulating 
the conduct of lawyers admitted pro hac 
vice. The third numbered paragraph of that 
statute provides that, “...with reference to 
all matters incident to the proceeding, the 
attorney agrees to be subject to the orders 
and amenable to the disciplinary action 
and the civil jurisdiction of the General 


Court of Justice and the North Carolina 
State Bar in all respects as if the attorney 
were a regularly admitted and licensed 
member of the Bar of North Carolina in 
good standing.” To do its job in this regard, 
the State Bar must know who's doing what, 
to whom, and where. The new registration 
requirement is designed to yield that infor- 
mation. 

Heretofore, there has been no systemat- 
ic effort to keep up with the activities of 
lawyers appearing pro hac vice. The number 
of admissions seems to have been relatively 
small and most problems have apparently 
been well handled by our presiding judges. 
Although the situation hasn't changed dra- 
matically in recent years, admissions do 
appear to be trending upward and the Bar's 
leadership thinks that now is the time to 
get a handle on the situation. To be sure, 
there is nothing inherently sinister about 
pro hac vice admission. Cross border prac- 
tice is commonplace these days. In fact, it 
is officially sanctioned by the State Bar rel- 
ative to certain matters that do not require 
court appearances in Rule 5.5(c) of the 
Rules of Professional Conduct. And, of 
course, many reputable North Carolina 
lawyers find it necessary to practice in 
other states to serve adequately the interests 
of their clients. Pro hac vice admission is 
problematic mainly to the extent that it 
exposes our citizens to practitioners that 
are unknown to the agency responsible for 
protecting the public. 

The central feature of the new rule is the 
requirement that a registration statement be 
filed concerning the out of state lawyer. To 
facilitate compliance, copies of an official form 
for this purpose will be downloadable from the 
State Bar's website (www.ncstatebar.org) as 
soon as the rule takes effect. The information 
solicited will not be excessive and completion 
of the form should not be burdensome. It is 
important to note in this regard that the 
responsibility for filing the registration state- 
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ment rests with the North Carolina lawyer 
who is associated in the matter. In the parl- 
ance of the rule, that individual is known 
as the “responsible attorney.” He or she 
must see that the form is filed within 30 
days of the order admitting the out of state 
attorney. Failure to file could subject the 
responsible attorney to administrative sus- 
pension of his or her license to practice by 
the State Bar. 

In addition to protecting the public 
from unknown or, if you will, “alien” 
lawyers, it is hoped that the new rule will 
to some extent serve to protect the public 
treasury. Not only are the out of state attor- 
neys being required to identify themselves, 
they are also being asked to pledge that the 
income derived from their activities in 
North Carolina will, in appropriate cases, 
be reported to our state’s Department of 
Revenue. To insure that this happens, it is 
expected that information from the regis- 
tration statements on file with the State 
Bar will be made available to the taxing 
authorities. 

While on the subject of money, I would 
be remiss if I failed to mention that there is 
a fee involved with the process of pro hac 


Disciplinary Actions (cont.) 


In July 2005, the Grievance Committee 
reprimanded Regina Taylor of Gastonia, 
Matthew Ginn of Concord, and Robert E. 
Griffin of Fuquay Varina. The committee 
found that Taylor and Ginn had each missed 
court appearances on behalf of a client. 
Griffin was disciplined for agreeing to partic- 
ipate in binding fee arbitration and later 
reneging on the agreement by filing an 
appeal. 

In October 2005 the 
Committee reprimanded four attorneys, 
including Ronnie King of Roxboro, Paul 
Pooley of Durham, Charles Lineberry of 
Wilmington, and Vickie York of Falcon, Mo. 
King failed to participate in the State Bar's 
mandatory fee dispute process and filed a late 
response to a letter of notice. Pooley neglect- 
ed two criminal appeals and failed to answer 
a letter of notice. Lineberry neglected an 
adoption case and failed to communicate 
with his client. York failed to take adequate 


steps to protect a client’s interest before with- 


Grievance 
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vice admission. G.S. 84-4.1(7) requires 
that a fee of $125 be paid with the motion. 
Of that amount, $100 is for the benefit of 
the General Court of Justice, and $25 is to 
support the State Bar's regulation of 
lawyers admitted pro hac vice. In cases 
pending before the courts, it is expected 
that the clerks will see that the State Bar’s 
funds are paid over to the State Treasurer 
and, ultimately, to the Bar. In matters 
pending before administrative tribunals, 
petitioning out of state lawyers will gener- 
ally be directed to send the State Bar’s por- 
tion of the fee directly to the Bar. It is 
unclear how much money will be generat- 
ed for the State Bar’s use by the fee. Based 
upon the receipts recorded during the 
state’s last fiscal year, when only the $100 
fee for the courts was in place, it might be 
supposed that fewer than 200 pro hac vice 
motions were considered. Actually, the 
number may have been much greater, it 
being evident that some judges and most of 
the administrative agencies with authority 
to entertain such motions were not then 
conscious of the requirement that a fee be 
paid. This year we plan to make a concert- 
ed effort to see that the fees are routinely 


drawing from the case and failed to refund 
the unearned portion of a fee. 


Disability Cases 

Hillsborough attorney John A. Martin 
was transferred to disability inactive status by 
order of the Disciplinary Hearing 
Commission on December 21, 2005. 
Disciplinary charges against Martin have been 
abated until he is reinstated to active status. 

David J. Pikul of Cumberland County, 
R. Dawn Gibbs of Havelock, and Donald L. 
Murphy of Guilford County were all trans- 
ferred to disability inactive status pursuant to 
recent consent orders filed with the State Bar. 


Dismissals 

The Office of Counsel voluntarily dis- 
missed disciplinary charges against Assata K. 
Buffaloe in December 2005 upon the com- 
pletion of discovery. 

The Disciplinary Hearing Commission 
has dismissed disciplinary charges against for- 
mer Union County prosecutors Scott Brewer 
and Kenneth Honeycutt. The commission 


collected. 

Well, as you can see from my descrip- 
tion of the registration scheme, the movie 
is going to be quite suspenseful. You can 
imagine the scenario: State Bar officials 
racing against time in a desperate bid to 
register anonymous out of state lawyers 
before they do something bad. It won't be 
long before we start casting. Maybe some 
of you would like to audition. We're going 
to need a lot of ordinary lawyers with 
extremely vacant expressions who appear 
to be the sort of people who might forget 
to report some of their income. We'll also 
need a few “responsible attorneys” who can 
act like they're from North Carolina, as 
opposed to Virginia or South Carolina. 
The movie should be in the theatres in a 
matter of weeks. Hopefully, its release can 
be timed to coincide with the Supreme 
Court’s approval of the registration rule. 
Until then, I’d advise you to be very cau- 
tious about hiring any lawyer with a vacant 
expression. You really can't be too careful 


because, “They Walk Among Us.” = 


L. Thomas Lunsford II is the executive 
director of the North Carolina State Bar. 


found that the first two claims in the State 
Bar’s complaint were barred by the statute of 
limitations and that the third claim did not 
state a claim upon which relief could be 
granted. The commission found that the 
State Bar was not notified of the misconduct 
alleged in the complaint until about a year 
after the statute of limitations had already 
run. 


Notice of Intent to Seek Reinstatement 

Individuals who wish to note their con- 
currence with or opposition to this Petition 
should file written notice with the secretary 
of the State Bar, PO Box 25908, Raleigh, NC 
27611, before May 1, 2006 (60 days from 
publication). 


In the Matter of Robert Winfrey 

Notice is hereby given that Robert 
Winfrey of Greensboro, North Carolina, 
intends to file a Petition for Reinstatement. 
Winfrey was disbarred in November 1999 for 
misappropriation of trust account funds. Full 
restitution has been made. # 
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RULE AMENDMENTS 


Amendments Pending Approval of the North Carolina 


Supreme Court 


At its meetings on October 21, 2005, and 
January 20, 2006, the council voted to 
approve the following amendments for 
transmission to the North Carolina Supreme 
Court for approval. 


Amendments to The Discipline and 
Disability Rules 

275 oN GAN Geri Bs “Section 201.003 
Discipline and Disability of Attorneys 

To alleviate the need to continue cases, 
the amendment to Rule .0114 extends the 
time within which the initial date of a disci- 
plinary hearing may be set and widens the 
window of available dates for a hearing. 
Changes to Rule .0117 make the effective 
date for an order of disbarment for a surren- 
der of a law license to the Disciplinary 
Hearing Commission consistent with the 
effective date for such an order upon surren- 
der of a law license to the council. 


Amendments to CLE Rules 

27 N.C.A.C.1D, Section .1500, Rules 
Governing the Administration of the 
Continuing Legal Education Program 

Section .1600, Regulations Governing 
the Administration of the Continuing Legal 
Education Program 

An amendment to Rule .1522 allows 
members until July 31 of the current year to 
reopen and adjust their official CLE record 
for the prior year provided good cause is 
shown. Amendments to Rule .1602 clarify 
that there is a minimum registration require- 
ment for accreditation of a prerecorded CLE 
program and reduce the number of required 
registrants from five to three. 


New Specialty in Social Security 


Disability Law 
DN @eAe Gan | Dame Section 22800; 
Certification Standards for the Social 


Security Disability Law Specialty 
Upon the recommendation of the Board 
of Legal Specialization, the council author- 
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ized a specialty in Social Security disability 
law. The standards for certification are com- 
parable to the standards for the other areas of 
specialty certification. 


Amendments to The Plan for 
Certification of Paralegals 


27 NSN. CAIGS VG, Section’ .0100; 
Certification of Paralegals 
Section .0200, Rules Governing 


Continuing Paralegal Education 

Upon the recommendation of the Board 
of Paralegal Certification, the council 
approved rule amendments to: provide a 
procedure whereby paralegals serving on the 
board and on the certification committee 
may themselves be certified; permit the 
board, with the approval of the council, to 
set and waive fees; allow work as a paralegal 
educator to satisfy the work experience 
requirement for certification; clarify the 
requirements and the procedure for the 
board’s determination that an educational 
program is a “qualified paralegal studies pro- 
gram’; permit a minimum of three certified 
paralegals to register to attend a video replay 
of a CPE program; and provide that CPE 
credit can be obtained on-line without limi- 
tation. 


Amendments to Provide for the 
Registration of Attorneys Appearing 
Pro Hac Vice 

2 @IGALG. SDs eSection 4.0900; 
Procedures for Administrative Committee 

27 IN -CALG, SI, SReeistrationy of 
Attorneys Appearing Pro Hac Vice, 

The amendments require the filing of a 
registration statement on behalf of anyone 
admitted to practice in a North Carolina 
court or administrative agency pro hac vice. 
The North Carolina bar member who is 
associated on the matter pursuant to G.S. 
84-4.1 must file the registration statement, 
and failure to file in a timely manner shall be 
grounds for administrative suspension. 


The Process 


Proposed amendments to the Rules | 
__and Regulations of the North Carolina | 
| State Bar are published for comment in | 
| the Journal. They are considered for 
| adoption by the council at the succeed- | 
| ing quarterly meeting. If adopted, they | 
| are submitted to the North Carolina 
Supreme Court for approval. | 
| Amendments become effective upon | 
| approval by the court. Unless otherwise | 
| noted, proposed additions to rules are | 
| printed in bold and underlined, dele- | 


| tions are interlined. 


Comments 


| The State Bar welcomes your com- | 
| ments regarding proposed amendments | 


| to the rules. Please send a written | 
response to L. Thomas Lunsford II, The 
| North Carolina State Bar, PO Box ) 
| 25908, Raleigh, NC 27611. 


Rules of Professional Conduct, Rule 
1.13, Organization as Client 
Vie WNIG AKG, “2a he 
Professional Conduct 
The amendments to Rule 1.13 establish 
when an organization’s lawyer must report 
misconduct of the organization’s con- 
stituents to higher authorities within the 


Rules of 


organization and clarify that a lawyer is 
allowed to disclose confidential corporate 
information only to the extent permitted by 
the existing exceptions to the duty of confi- 


dentiality in Rule 1.6. 
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Amendments Set to Be Transmitted to Supreme Court 


At its meeting on October 21, 2005, the 
council voted to send amendments to Rules 
3.4 and 3.8 of the Rules of Professional 
Conduct, described in the paragraph imme- 
diately below, to the North Carolina 
Supreme Court for final approval. The 
amendments were scheduled for transmis- 
sion to the court following the meeting of 
the council on January 20, 2006. At that 
meeting, however, the council received a 
number of comments raising questions 
about the interpretation of the amendments 
to Rule 3.4. To avoid unnecessary confusion 
and concern, the council voted to publish a 
proposed amendment to the comment to 


Rule 3.4 to clarify the intent of the amended 
rule. The proposed amendment to the com- 
ment is published under “Proposed 
Amendments” below. While the council’s 
consideration of the proposed amendment 
to the comment is pending, the amend- 
ments to Rules 3.4 and 3.8 will not be sent 
to the Supreme Court for approval. It is 
anticipated that the amendments to Rule 
3.4, the comment to Rule 3.4, and Rule 3.8 
will be sent to the Supreme Court for con- 


sideration following the council’s meeting in 
July 2006. 


Rules of Professional Conduct, Rule 


3.4, Fairness to Opposing Party and 
Counsel and Rule 3.8, Special 
Responsibilities of a Prosecutor 
27° NGA Ge ic aeRulés sot 

Professional Conduct 

Rule 3.4(d), the rule on fairness in both 
civil and criminal trial advocacy, is amended 
to add that after making reasonably diligent 
inquiry, a lawyer must comply with any duty 
to disclose evidence or information in pre- 
trial procedure. The amendment to Rule 
3.8(d) requires a prosecutor to make “rea- 
sonably diligent inquiry” prior to making 
timely disclosure of all evidence or informa- 
tion that must be disclosed pursuant to law. 


Proposed Amendments 


At its meeting on January 20, 2006, the 
council voted to publish the following pro- 
posed rule amendments for comment from 
members of the bar. 


Proposed Amendments to Discipline 
and Disability Rules 

2 jee N.GAC. LB ectionsa., 0100; 
Discipline and Disability of Attorneys 

The proposed amendments to the rule 
governing the issuance of subpoenas for 
audits based upon reasonable cause. These 
amendments identify specific circumstances 
that are believed to constitute reasonable cause 
to support the issuance of such subpoenas. 


.0128 Trust Accounts; Audit 

(a) For reasonable cause, the chairperson 
of the Grievance Committee is empowered 
to issue an investigative subpoena to a mem- 
ber compelling the production of any 
records required to be kept relative to the 
handling of client funds and property by the 
Rules of Professional Conduct for inspec- 
tion, copying, or audit by the counsel or any 
auditor appointed by the counsel. For the 
purposes of this rule, circumstances that any 
of thetolowine—wit constitute reasonable 
cause, include, but are not limited to: 

(1) any sworn statement of grievance 

received by the North Carolina State Bar 

alleging facts which, if true, would con- 
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stitute misconduct in the handling of a 
client’s funds or property; 

(2) any facts coming to the attention of 
the North Carolina State Bar, whether 
through random review as contemplated 
by Rule .0128(b) below or otherwise, 
which if true, would constitute a proba- 
ble violation of any provision of the Rules 
of Professional Conduct concerning the 
handling of client funds or property; 

(3) two or more grievances received by 


the North Carolina State Bar over a 


twelve month period alleging facts 
which, if true, would indicate miscon- 


duct for neglect of a client matter or fail- 
ure to communicate with a client; 

(4) any failure to respond to any notices 
issued by the North Carolina State Bar 
with regard to a grievance or a fee dis- 
pute; 

(5) any information received by the 
North Carolina State Bar which, if true 
would constitute a failure to file any fed- 
eral, state, or local tax return or pay an 


federal, state, or local tax obligation; or 
(63) any finding of probable cause, 


indictment, or conviction relative to a 


criminal charge involving moral turpi- 

tude. 

The grounds supporting the issuance of 
any such subpoena will be set forth upon the 
face of the subpoena. 


Proposed Amendments to Rules 
Governing the Lawyer Assistance 
Program 

27 N.C.A.C. 1D, Section .0600, Rules 
Governing the Lawyer Assistance Program 

The proposed amendments provide for 
the appointment of the dean of a North 
Carolina law school as an ex officio member 
of the LAP Board. The appointment will 
help to insure that the interests of law stu- 
dents are taken into consideration by LAP 
and that information about LAP is shared 
with law schools. 

The LAP Board requests the deletion of 
Rule .0614. The rule authorizes the board to 
file a grievance under certain circumstances. 
The board believes that the rule is unneces- 
sary and may discourage lawyers from seek- 
ing assistance from the program. 


.0604 Size of Board 

The board shall have nine members. 
Three of the members shall be councilors of 
the North Carolina State Bar at the time of 
appointment; three of the members shall be 
non-lawyers or lawyers with experience and 
training in the fields of mental health, sub- 
stance abuse, or addiction; and three of the 
members shall be lawyers who are currently 
volunteers to the lawyer assistance program. 


In addition, the board may have the dean of 
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a_law school in North Carolina, or the 
dean's designee, appointed by the council as 


an ex officio member. No member of the 


Grievance Committee shall be a member of 


the board. 


.0606 Term of Office and Succession 

The members of the board shall be divid- 
ed into three classes of equal size to serve in 
the first instance for terms expiring one, two 
and three years, respectively, after the first 
quarterly meeting of the council following 
creation of the board....Members of the 


board serving ex officio shall serve a one- 
year term and may serve up to three con- 


secutive terms. 


0614 Refereet—te—he—Gereeattee 
Coramrittee Reserved 
eae KER (oe lee 


Proposed Amendments to Procedures 
for the Administrative Committee 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar 
Section .0900 Procedures for Administrative 
Committee 

The rules on suspension for failure to pay 
dues currently make a suspension order 
effective upon entry by the council. 
However, the rules also permit a suspended 
member to be reinstated administratively 
(without need to file a petition or pay an 
additional fee) upon payment of the amount 
owed at any time within 30 days of service of 
the order. To preserve the 30 day grace peri- 
od within which a member may comply 
without detrimental effect, the proposed 
amendments make the suspension order 
effective 30 days after proof of service on the 
member. 
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.0903 Suspension for Nonpayment of 
Membership Fees, Late Fee, Client Security 
Fund Assessment, or Assessed Costs, or 
Failure to File Certificate of Insurance 
Coverage 

(a) Notice of Overdue Fees, Costs, or 
Certificate of Insurance Coverage 

(c) Entry of Order of Suspension Upon 
Failure to Respond to Notice to Show Cause 

Whenever a member fails to respond in 
writing within 30 days of the service of the 
notice to show cause upon the member, and 
it appears that the member has failed to 
comply with the rules regarding payment of 
the annual membership fee, any late fees 
imposed pursuant to Rule .0203(b) or Rule 
.0204(c) of Subchapter A, the Client 
Security Fund assessment, and/or any dis- 
trict bar annual membership fee, and/or it 
appears that the member has failed to pay 
any costs assessed against the member as 
required by a notice of the chairperson of the 
Grievance Committee, an order of the 
Disciplinary Hearing Commission, and/or a 
notice of the secretary or council of the 
North Carolina State Bar, and/or it appears 
that the member has failed to file a certificate 
of insurance coverage, the council may enter 
an order suspending the member from the 


practice of law. The order shall be effective 


when-entered-bythe-courret 30 days after 


proof of service on the member. A copy of 
the order shall be served on the member pur- 


suant to Rule 4 of the North Carolina Rules 

of Civil Procedure and may be served by a 

State Bar investigator or any other person 

authorized by Rule 4 of the North Carolina 

Rules of Civil Procedure to serve process. 
(d) Procedure Upon Submission of a 

Timely Response to a Notice to Show Cause 
(1) Consideration by Administrative 
Committee 


(3) Order of Suspension 

Upon the recommendation of the 
Administrative Committee, the council 
may enter an order suspending the mem- 
ber from the practice of law. The order 


shall be effective wher—entered—by the 


eourrett 30 days after proof of service on 
the member. A copy of the order shall be 


served on the member pursuant to Rule 4 
of the North Carolina Rules of Civil 
Procedure and may be served by a State 
Bar investigator or any other person 


authorized by Rule 4 of the North 


Carolina Rules of Civil Procedure to serve 

process. 

(e) Late Tender of Membership 
Fees, Assessed Costs, or Certificate of 
Insurance Coverage 


0904 Reinstatement After Suspension 
for Failure to Pay Fees or Assessed Costs, or 
to File Certificate of Insurance Coverage 

(a) Reinstatement Within 30 Days of 
Service of Suspension Order 

A member who has—beern—suspended 
receives an order of suspension for nonpay- 
ment of the annual membership fee, late fee, 
Client Security Fund assessment, district bar 
annual membership fee, and/or costs 


assessed against the member by the chairper- 
son of the Grievance Committee, the 
Disciplinary Hearing Commission, and/or 
the secretary or council of the North 
Carolina State Bar, and/or failure to file a 
certificate of insurance coverage as required 


by Rule .0204 of Subchapter A, may pettttor 


theseeretnftoratordenotrenntatenienr oF 
thestrembers teense te actinte tip te St 
; ; ost 

trpontherenrbert he seeretary shalt enter 


status—upen—teeeipt-of preclude the order 
from becoming effective by submitting a 
timely written request and satisfactory show- 
ing by-the-member of certification of insur- 
ance coverage and/or payment of the mem- 
bership fee, late fee, Client Security Fund 
assessment, district bar annual membership 
fee, assessed costs, and the costs of the sus- 
pension and reinstatement procedure, 
including the costs of service. Such member 
shall not be required to file a formal rein- 
statement petition or pay a $125 reinstate- 
ment fee. 


Proposed Amendments to The Plan of 
Legal Specialization 

27--N GCA Co1D; Section.:1700% Lhe 
Plan of Legal Specialization, 

Section .1800, Hearing and Appeal Rules 
of the Board of Legal Specialization 

Section .2200, Certification Standards 
for the Bankruptcy Law Specialty 

The Board of Legal Specialization recom- 
mends amendments to its rules to allow for 
its confederation with ABA accredited 
national certifying organizations in regard to 
the administration of written examinations 
in specialty practice areas controlled by fed- 


Ba 


eral law. The board is contemplating such an 
agreement with a national certifying organi- 
zation in the specialty of bankruptcy law. To 
facilitate this arrangement, proposed amend- 
ments to the standards for the bankruptcy 
specialty will eliminate unnecessary descrip- 
tion of the content and format of the exam. 


.1716 Powers and Duties of the Board 

Subject to the general jurisdiction of the 
council and the North Carolina Supreme 
Court, the board shall have jurisdiction of all 
matters pertaining to regulation of certifica- 
tion of specialists in the practice of law and 
shall have the power and duty 


(1) to administer the plan; 


(10) to cooperate with other organiza- 
tions, boards, and agencies engaged in the 
recognition of legal specialists or concerned 
with the topic of legal specialization includ- 
ing, but not limited to, utilizing appropri- 
ate_and qualified organizations, that_are 
ABA accredited, to prepare and administer 
the written specialty examinations for spe- 


cialties based predominantly on federal law; 


.1801 Reconsideration of Applications, 
Failure of Written Examinations, and 
Appeals 

(a) Applications Incomplete and/or 
Applicants Not in Compliance with 
Standards for Certification 


(b) Failure of a Written Examination 


Prepared _and__Administered by _a 


Certification Committee. 


(c) Failure of a Written Examination 
Prepared and Administered by a_Testing 
Organization on Behalf of the Board. 

The applicant shall comply with the 
review and appeal procedures of any testing 
organization retained by the board to pre- 
pare and administer the certification exam- 


ination. 


.2205 Standards for Certification as a 
Specialist in Bankruptcy Law 

Each applicant for certification as a spe- 
cialist in bankruptcy law shall meet the min- 
imum standards set forth in Rule .1720 of 
this subchapter. In addition, each applicant 
shall meet the following standards for certifi- 
cation as a specialist in bankruptcy law: 

(a) Licensure and Practice 
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(ce) Examination - The applicant must 
pass a written examination designed to test 
the applicant’s knowledge and ability in 
bankruptcy law. 


prencend eartishimentt 
(5). sdicials ; ba 
shew 


Proposed Amendments to the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

Amendments to the preamble and two 
rules are proposed. It is proposed that a para- 
graph be added to the preamble that will 
elaborate upon a lawyer's professional 
responsibilities toward other lawyers. The 
proposed amendments to the comment to 
Rule 3.4 clarify what “reasonably diligent 
inquiry” requires of a lawyer who is respond- 
ing to a discovery request. (The amendments 
to Rule 3.4 proper were previously adopted 
by the council and are scheduled to be sent 
to the Supreme Court for approval following 
the publication of the proposed amend- 
ments to the comment and their final con- 
sideration. See “Amendments Yet To Be 
Transmitted to Supreme Court” above.) 
Finally, the amendments to Rule 7.3 clarify 


how the advertising disclosure must appear 


on targeted direct mail letters. 


0.1 Preamble: A Lawyer's Professional 
Responsibilities 

[1] A lawyer, as a member of the legal 
profession, is a representative of clients, an 
officer of the legal system, and a public citi- 
zen having special responsibility for the qual- 
ity of justice... 


[13] Although a matter is hotly contest- 
ed_by the parties, a lawyer should treat 
opposing counsel with courtesy and 
respect. The legal dispute of the client must 
never become the lawyer's personal dispute 
with opposing counsel. A lawyer, moreover, 
should provide zealous but honorable rep- 
resentation without resorting to unfair or 
offensive tactics. The legal system provides 
a civilized mechanism for resolving disputes 
but only if the lawyers themselves behave 
with dignity. A lawyer’s word to another 
lawyer should be the lawyer’s bond. As pro- 
fessional colleagues, lawyers should encour- 
age and counsel new lawyers by providing 
advice and mentoring; foster civility among 
members of the bar by acceding to reason- 
able requests that_do not prejudice the 
interests of the client; and counsel and assist 
peers who fail to fulfill their professional 


duties because of substance abuse, depres- 
sion, or other personal difficulties... 


[Renumbering remaining paragraphs. ] 


Rule 3.4 Fairness to Opposing Party and 
Counsel 

A lawyer shall not: 

(ayes 

(c) knowingly disobey or advise a client 
or any other person to disobey an obligation 
under the rules of a tribunal, except a lawyer 
acting in good faith may take appropriate 
steps to test the validity of such an obliga- 
tion; 

(d) in pretrial procedure, 

Q) make a frivolous discovery request, 

oF 

(2) fail to make a reasonably diligent 

effort to comply with a legally proper dis- 

covery request by an opposing party or 


(3)  after_reasonably diligent inquiry, 
fail to comply with a duty to disclose 
evidence or information under applica- 
ble law, rules of procedure or evidence, 
or court opinions; 

(e)he 
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PROPOSED OPINIONS 


Committee Limits Extraneous Statements on Direct Mail 
Letters and Participation in “Tip Clubs” 


Council Actions 

At a meeting on January 20, 2006, the 
State Bar Council adopted the opinions sum- 
marized below upon the recommendation of 
the Ethics Committee. 

2005 Formal Ethics Opinion 9 

Lawyer for Publicly Traded Company 
May “Report Out” Pursuant to SEC 
Regulations 

Opinion rules that a lawyer for a publicly 
traded company does not violate the Rules of 
Professional Conduct if the lawyer “reports 
out” confidential information as permitted by 


SEC regulations. 


2005 Formal Ethics Opinion 10 

Virtual Law Practice and Unbundled 
Legal Services 

Opinion addresses ethical concerns raised 
by an internet-based or virtual law practice 
and the provision of unbundled legal services. 


2005 Formal Ethics Opinion 11 

Interim Account for Costs Associated with 
Real Estate Closings 

Opinion examines the requirements for an 
interim account used to pay the costs for real 
estate closings and also rules that the actual 
costs may be marked up by the lawyer pro- 
vided there is full disclosure and the over- 
charges are not clearly excessive. 


2005 Formal Ethics Opinion 12 
Payment of Legal Fees By Third Parties 
Opinion explores a lawyer's obligation to 


return legal fees when a third party is the 
payor. 


2005 Formal Ethics Opinion 13 

Unearned Portion of a Minimum Fee 
Must Be Returned to the Client 

Opinion rules that a minimum fee that 
will be billed against at an hourly rate and is 
collected at the beginning of representation 
belongs to the client and must be deposited 
into the trust account until earned and, upon 
termination of representation, the unearned 
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portion of the fees must be returned to the 
client. 


2005 Formal Ethics Opinion 14 

Identifying Information in URL for Law 
Firm Website 

Opinion rules that the URL for a law firm 
website does not have to include words that 
identify the site as belonging to a law firm 
provided the URL is not otherwise mislead- 


ing. 


Ethics Committee Actions 

At its meeting on January 19, 2006, the 
committee agreed that Proposed 2005 FEO 
4, Disclosure of the Confidences of Parent 
Seeking Representation for Minor, should be 
revised. It is republished below. The commit- 
tee also agreed that Proposed 2005 FEO 5, 
Communications with Government Entity 
Represented by Counsel, should be studied by a 
subcommittee for another quarter. New opin- 
ions proposed by the committee appear 
below. The comments of readers are wel- 
comed. 


Proposed 2005 Formal Ethics Opinion 
4 (Revised) 
Disclosure of Confidences of Parent 
Seeking Representation for Minor 
January 19, 2006 

Proposed opinion rules that absent consent to 
disclose from the parent, a lawyer may not reveal 
confidences received from a parent seeking repre- 
sentation of a minor. 


Inquiry #1: 

Daughter schedules an office consultation 
with Lawyer A to discuss her father’s estate. At 
the time the appointment was made, Lawyer 
A did not discuss the nature of Daughter's 
legal problem or whether Daughter was the 
person in need of representation. Daughter 
meets with Lawyer A and initially describes 
her father’s estate as follows: Father left a holo- 
graphic will naming his Brother as executor. 
Father was survived by Son, who is a lawyer, 


Rules, Procedure, 
Comments 


All opinions of the Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised _ | 
effective March 1, 2003, and thereafter | 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the “Procedures for Ruling on 
Questions “of “Legal” Ethics.” 727 

| N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
such request should be directed to the | 
Ethics Committee at PO Box 25908, 
Raleigh, NC 27611, prior to the next 
meeting of the committee in April 
2006. 


Captions and 
Headnotes 


A caption and a short description of | 
each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 
council. 


and by Daughter. Father's will makes provi- 
sions for Widow, then leaves everything else to 
Grandchild, the 15-year-old son of Daughter. 
The will specifically disinherits Son and 
Daughter. Brother qualified as executor and 
retained Son as attorney for the estate. Brother 
is also guardian of the minor’ estate until 


Grandchild reaches age 25. The will was pro- 


38) 


Public Information 


The Ethics Committee's meetings are 
public, and materials submitted for con- 
sideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


bated two years ago. 

Next, Daughter discloses that Brother has 
made some unauthorized disbursements from 
the estate. First, Brother executed a document 
(“Renunciation Document”) purporting to 
renounce the estate's interest in $100,000, 
and then paid that money in equal shares to 
Son and Daughter. Son was acting as attorney 
for the estate at this time. 

Second, Brother and Son entered into a 
“Settlement Agreement” which recites that 
Son has raised questions about and has threat- 
ened to challenge the validity of the will. The 
agreement provides for payment to Son of the 
sum of $250,000 and a deed to a tract of real 
estate in exchange for Son’s renunciation of 
any and all rights to his father’s estate and any 
right to contest the will. Brother and Son took 
the Settlement Agreement to a superior court 
judge, without notice to Daughter or 
Grandchild, and the judge signed an order 
approving the settlement agreement. 

Daughter asks Lawyer A whether he will 
provide representation to have the 
“Settlement Agreement” overturned and have 
Brother replaced as executor and guardian. 

If Lawyer A agrees to take the case, who 
will be the client? 


Opinion #1: 

Daughter seeks Lawyer A’s assistance in 
protecting Grandchild’s interest in Father's 
estate. To accomplish this goal, Grandchild 
must be the client. Although Daughter asks 
that Lawyer A overturn the Settlement 
Agreement only, it is likely that a lawyer rep- 
resenting Grandchild would also seek to over- 
turn the Renunciation Document, thereby 
adversely affecting Daughter's interests. Thus, 
if Lawyer A agrees to take the case, he would 
represent Grandchild, but he may not also 
represent Daughter because Daughter's inter- 
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ests are adverse to those of her son's. See Rule 
Lei): 

Lawyer A should explain to Daughter that 
if hired to represent Grandchild, he would 
require both Daughter and her husband to 
consent to the representation, and that he 
may seek appointment of a guardian ad litem 
to protect Grandchild’s interests. To obtain 
informed consent, Lawyer A must explain 
that as Grandchild’s lawyer, Lawyer A also 
would challenge the validity of the 
Renunciation Document, which could result 
in Daughter being required to return the 
$50,000 she received. See Rule 1.7(b). 


Inquiry #2: 

Assume Lawyer A has explained the limits 
of his representation as recited in Opinion #1 
and Daughter leaves his office to confer with 
her husband. Later, Daughter leaves Lawyer A 
a voicemail message indicating they would 
consider hiring Lawyer A to represent their 
son, but only if he would agree to limit his 
representation to overturning the Settlement 
Agreement and getting Brother replaced as 
executor and guardian. 

May Lawyer A agree to the representation 


under these circumstances? 


Opinion #2: 

No. See Opinion #1. Lawyer A cannot 
agree to accept the representation with these 
restrictions because to do so would curtail his 
ability to exercise independent professional 
judgment on behalf of Grandchild, and 
because these instructions may be prejudicial 
to Grandchild’s interests. 


Inquiry #3: 

Assume that Lawyer A declines representa- 
tion, and that Daughter will not authorize 
Lawyer A to disclose any information impart- 
ed to him in the consultation, may Lawyer A 
use or reveal any information learned from 
Daughter to protect Grandchild’s interests? 


Opinion #3: 
Every lawyer consulted about a legal mat- 
ter incurs certain ethical obligations to the 
person who consulted the lawyer, even if 
the relationship goes no further. These 
obligations—confidentiality, loyalty, and 
competence—are separate from the 
lawyer's duties under agency, contract, and 
tort law. Because they exist by virtue of 
ethics rules rather than legal precepts, the 


obligations arise even in the absence of a 


cognizable lawyer-client relationship. 
ABA/BNA Lawyer's Manual on Professional 
Conduct 31:151 (2005). 

When someone consults with a lawyer in 
good faith for the purpose of seeking profes- 
sional legal advice, the ethics rules impose, at 
a minimum, a duty of confidentiality on the 
lawyer consulted. Rule 1.18(b). This duty 
arises even when the individual is seeking a 
second opinion but does not intend to form a 
client-lawyer relationship, or when the indi- 
vidual is consulting the lawyer about a legal 
issue on behalf of a friend or family member. 
The person who divulges information to an 
attorney in either case has the reasonable 
belief, induced by the lawyer’s conduct, that 
the information imparted will be held in con- 
fidence. See generally Rule 1.18. 

Here, Daughter consulted with Lawyer A 
to determine whether to employ him. After 
the consultation, Lawyer A declined represen- 
tation of Daughter based upon a conflict of 
interest, and ultimately did not undertake 
representation of Grandchild. Clearly, there 
was no client-lawyer relationship between 
Lawyer A and Daughter or Grandchild. 

Nevertheless, Daughter was owed the duty 
of confidentiality inasmuch as she disclosed 
confidential information to Lawyer A and 
sought legal advice from Lawyer A to deter- 
mine how to proceed on behalf of her son. 
She had the reasonable belief that the infor- 
mation discussed with Lawyer A would be 
held in confidence. Absent any disclaimer 
from Lawyer A that the information discussed 
in the consultation may be revealed, Lawyer A 
owed a duty of confidentiality to Daughter. 
See Rule 1.18, cmt [3] (lawyer prohibited 
from using or revealing information imparted 
in a consultation, even if the client or lawyer 
decides not to proceed with a representa- 
tion).! 

The question then becomes whether, 
absent consent from Daughter, Lawyer A may 
disclose Daughter's confidences to assist 
Grandchild regardless of whether he repre- 
sents Grandchild. Unless one of the excep- 
tions to the confidentiality rule applies, 
Lawyer A is required to maintain Daughter's 
confidences pursuant to Rule 1.6. 

Rule 1.6 enumerates seven exceptions to 
the duty of confidentiality when there is no 
authorization to disclose. Only two of those 
exceptions merit consideration here. First, a 
lawyer may reveal information protected from 
disclosure “to comply with the Rules of 
Professional Conduct, the law or court 
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order[.]” Rule 1.6(b)(1). Lawyer A is not sub- 
ject to any law or court order requiring him to 
reveal Daughter’s confidences. The Rules of 
Professional Conduct also do not require dis- 
closure under these circumstances.” 

Second, Rule 1.6(b)(2) permits disclosure 
of confidential information to the extent rea- 
sonably necessary “to prevent the commis- 
sion of a crime by the client[.]” Even assum- 
ing the fraudulent conduct amounts to a 
crime, the conduct in question has already 
occurred and the person committing the 
crime is not the client. While it is true that 
Lawyer A has information that could undo 
the fraud, Rule 1.6 does not permit disclosure 
to rectify past conduct, unless the lawyer's 
services were used to perpetrate the crime or 


fraud. Rule 1.6(b)(4). 


Inquiry #4: 

May Lawyer A ever reserve the right to 
reveal confidential information of a prospec- 
tive client who does not ultimately retain his 
services? 


Opinion #4: 
Pursuant to Rule 1.18, cmt. [5], 
a lawyer may condition conversations with 
a prospective client on the person's 
informed consent that no information dis- 
closed during the consultation will prohib- 
it the lawyer from representing a different 
client in the matter. . . . If the agreement 
expressly so provides, the prospective client 
may also consent to the lawyer’s subse- 
quent use of information received from 
the prospective client. [Emphasis added.] 
A general disclaimer stating that the initial 
consultation does not create a client-lawyer 
relationship is insufficient to overcome the 
duty of confidentiality. See e.g., RPC 244. An 
effective disclaimer must clearly demonstrate 
the prospective client’s informed consent to 
the disclosure and use of confidential infor- 
mation, even against his or her interests. In 
addition, the disclaimer must be made before 
any disclosures are made to the lawyer and the 
consent to disclosure must be confirmed in 


writing. Rule 1.0(f), cmt. [1]. 


Endnotes 


1. The duty of confidentiality owed to prospective clients 
under Rule 1.18 is the same as that owed to former 
clients under Rule 1.9. Rule 1.9 incorporates the con- 
fidentiality requirements in Rule 1.6, except that a 
lawyer may use confidential information of a former 


client “when the information has become generally 
known.” 
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2. Rule 3.3, Candor Toward the Tribunal, requires a 
lawyer to reveal, if necessary, a fraud upon the court 
when the lawyer represents a client in an adjudicative 
proceeding and knows of criminal or fraudulent con- 
duct related to the proceeding. Rule 3.3(b). This duty 
to rectify the fraud only continues to the conclusion of 
the proceeding. Here, Lawyer A has no obligation to 
disclose Daughter’s confidences under this rule because 
he has no client with respect to the matter and because 
all proceedings involving the fraudulent conduct have 
concluded. 


Proposed 2006 Formal Ethics 
Opinion 1 
Withholding Information from Employer 
at Direction of Workers’ Compensation 
Carrier in Joint Representation 
January 19, 2006 

Proposed opinion rules that a lawyer who 
represents the employer and its workers compen- 
sation carrier must share the case evaluation, lit- 
igation plan, and other information with both 
clients unless the clients give informed consent to 
withhold such information. 


Inquiry: 

As a defense attorney for workers’ com- 
pensation cases, Attorney A is retained by an 
insurance company or a third-party adminis- 
trator to represent both the carrier and the 
employer. In most workers’ compensation 
insurance policies, the carrier has the right to 
direct the litigation and to resolve the claim 
without approval of the employer. Attorney A 
frequently receives general instruction from 
the carrier/third-party administrator not to 
provide the employer with a copy of any cor- 
respondence that includes an evaluation of the 
claim or a discussion of the litigation strategy. 
In addition, the following are common situa- 
tions in which a defense lawyer is faced with 
the dilemma of what information relative to 
the evaluation of the claim or the litigation 
strategy may or should be provided to the 
employer: 

1. The employer's representative and the 
plaintiff are the same person (i.e., the plaintiff 
owns the business). 

2. The employer's representative and the 
plaintiff are related or close friends. Anything 
Attorney A sends to the representative will be 
forwarded to the plaintiff. 

3. Two or more insurance carriers provid- 
ed coverage for the employer over different 
time periods and the interests of the carriers 
are adverse. If Attorney A sends an evaluation 
to the employer, it can be anticipated that it 
will be forwarded to the other carrier(s). 


What duty does the defense lawyer have, 


in these situations, to provide the employer 
with copies of correspondence to the 
carrier/third-party administrator that contain 
evaluations of the claim or discussions of the 
litigation plan? 


Opinion: 

Attorney A represents both the employer 
and the carrier and therefore has a duty to 
keep each client informed about the status of 
the matter. As noted in comment [31] to 
Rule 1.7, “...common representation will 
almost certainly be inadequate if one client 
asks the lawyer not to disclose to the other 
client information relevant to the common 
representation.” The comment continues as 
follows: 

This is so because the lawyer has an equal 
duty of loyalty to each client, and each 
client has the right to be informed of any- 
thing bearing on the representation that 
might affect that client's interests and the 
right to expect that the lawyer will use that 
information to that client's benefit. See 
Rule 1.4. The lawyer should, at the outset 
of the common representation and as part 
of the process of obtaining each client's 
informed consent, advise each client that 
information will be shared and that the 
lawyer will have to withdraw if one client 
decides that some matter material to the 
representation should be kept from the 
other. In limited circumstances, it may be 
appropriate for the lawyer to proceed with 
the representation when the clients have 
agreed, after being properly informed, that 
the lawyer will keep certain information 
confidential. 

Loyalty to a client is impaired when a 
lawyer cannot keep the client reasonably 
informed or promptly comply with reason- 
able requests for information. Rule 1.4(a); 
RPC 153; 03 FEO 12. The employer and the 
carrier are both entitled to Attorney A’s full, 
candid evaluation of all aspects of the claim. 
See 03 FEO12. If the carrier will not consent 
to Attorney A providing the same information 
to employer or the employer will not agree 
that certain information will be withheld, 
then Attorney A has a conflict and must with- 
draw from the representation of the employer 
and the carrier. If the carrier hires another 
lawyer to represent only the employer, 
Attorney A may—with the employer's con- 
sent—continue to represent the carrier and 
withhold evaluation and litigation strategy 
information from the employer. 


=) 


Proposed 2006 Formal Ethics 
Opinion 2 
Referring Client to a Financing 
Company 
January 19, 2006 

Proposed opinion rules that a lawyer may 
only refer a client to a financing company if cer- 
tain conditions are met. 


Inquiry #1: 

Lawyer receives an unsolicited email from 
a representative of ABC Financial, a company 
that purchases notes secured by deeds of trust, 
mortgages, and contracts. ABC Financial also 
will pay its clients a lump sum of cash in 
exchange for a client's interest in lottery win- 
nings, structured insurance settlements, and 
rental income. ABC Financial would like 
Lawyer to refer his clients to them. 

May Lawyer do so? 


Opinion #1: 

Lawyer may only make the referral if cer- 
tain conditions are satisfied. Pursuant to 2000 
Formal Ethics Opinion 4, a lawyer may refer 
a client in need of money for living expenses 
to a finance company if the lawyer is satisfied 
that the company’s financing arrangement is 
legal, the lawyer receives no consideration 
from the financing company for making the 
referral, and, in the lawyer’s opinion, the refer- 
ral is in the best interest of the client. In no 
event should Lawyer refer a client to ABC 
Financial merely as a means to pay Lawyer for 
his legal services. 

The Ethics Committee cannot opine as to 
the legality of any financing arrangement with 
ABC Financial. 


Inquiry #2: 

If Lawyer determines that the financing 
arrangement is legal and that the referral is in 
the best interest of the client, may Lawyer 
accept a “finder’s fee” from ABC Financial in 
exchange for the referral? 


Opinion #2: 
No. See Opinion #1 above. 


Proposed 2006 Formal Ethics 
Opinion 3 
Representation in Purchase of 
Foreclosed Property 
January 19, 2006 

Proposed opinion examines the circumstances 
in which a lawyer who regularly represents a 
lender may close the sale of foreclosed property 
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owned by the lender and limit his representation 
to the lender. 


Inquiry #1: 

Client X entered into a contract with 
Lender to buy a property that was repossessed 
via foreclosure. The contract signed by Client 
X provides that the seller (Lender) will select 
the title and closing agent; the seller will pay 
the title examination fee and premium for the 
owner's title insurance policy; and that all clos- 
ing transactions will be held at the title/closing 
agent’ office. It further provides that the 
buyer (Client X) will pay the customary clos- 
ing fee to the title/closing agent selected by the 
seller and that the buyer is entitled to legal 
representation at the buyer’s own expense. 

Attorney A regularly handles foreclosure 
proceedings for Lender and subsequently rep- 
resents Lender on the sale of the foreclosed 
properties. Lender names Attorney A as the 
“title/closing agent” for the sale to Client X. 

May Attorney A represent both Client X 
and Lender on the closing of the transaction, 
including examining title and giving an opin- 
ion as to title to Client X? 


Opinion #1: 

Attorney A may represent both parties to 
the transaction but only if he reasonably 
believes that the common representation will 
not be adverse to the interests of either client, 
there is full disclosure of Attorney A’s prior 
representation and relationship with Lender, 
and Client X consents to the representation. 
Rule 1.7; 97 FEO 8. As stated in 97 FEO 8,! 

Where a lawyer has a long-standing pro- 
fessional relationship with a seller and a 
financial interest in continuing to repre- 
sent the seller, the lawyer must carefully 
and thoughtfully evaluate whether he or 
she will be able to act impartially in closing 
the transaction. The lawyer may proceed 
with the common representation only if 
the lawyer reasonably believes that his or 
her loyalty to the seller will not interfere 
with the lawyer’s responsibilities to the 
buyer. Rule 2.2(a)(3). Also, the lawyer may 
not proceed with the common representa- 
tion unless he or she reasonably believes 
that there is little likelihood that an actual 
conflict will arise out of the common rep- 
resentation and, should a conflict arise, the 
potential prejudice to the parties will be 
minimal. RPC 210 and Rule 2.2(a)(2). 

If the lawyer reasonably believes the com- 

mon representation can be managed, the 


lawyer must make full disclosure of the 
advantages and risks of common represen- 
tation and obtain the consent of both par- 
ties before proceeding with the representa- 
tion. Rule 2.2(a)(1). This disclosure 
should include informing the seller that, in 
closing the transaction, the lawyer has 
equal responsibility to the buyer and, 
regardless of the prior representation of the 
seller, the lawyer cannot prefer the interests 
of the seller over the interests of the buyer. 
With regard to the buyer, the lawyer must 
fully disclose the lawyer's prior and existing 
professional relationship with the seller. 
This disclosure should include a general 
explanation of the extent of the lawyer's 
prior and current representation of the sell- 
er and a specific explanation of the lawyer's 
legal work, if any, on the property that is 
the subject of the transaction... 

Full disclosure to the seller and to the 
buyer must also include an explanation of 
the scope of the lawyer's representation. See 
RPC 210. In addition, the lawyer should 
explain that if a conflict develops between 
the seller and the buyer, the lawyer must 
withdraw from the representation of all 
parties and may not continue to represent 
any of the clients in the transaction. RPC 
210 and Rule 2.2(c)....Areas of potential 
conflict should be outlined for both parties 
prior to obtaining their separate consents 
to the common representation. ... 

If common representation is permitted 
under the conditions outlined above, 
Attorney may perform legal services for 
both parties as necessary to close the trans- 
action including offering an opinion as to 
title to the buyer. Either party may be 
charged for the lawyer's services as appro- 
priate. See Rule 1.5. 


Inquiry #2: 

Attorney A intends to represent only the 
interests of Lender and does not intend to rep- 
resent Client X in closing the transaction. 
May Attorney A limit his representation in 
this manner? 


Opinion #2: 

Yes, provided there is full disclosure to 
Client X that Lender is his sole client, that he 
does not represent the interests of Client X, 
that the closing documents will be prepared 
consistent with the specifications in the con- 
tract to purchase and, that in the absence of 
such specifications, he will prepare the docu- 
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ments in a manner that will protect the inter- 
ests of his client, Lender, and, therefore, 
Client X may wish to obtain his own lawyer. 
See, e.g, RPC 40 (disclosure must be far 
enough in advance of the closing that the 


buyer can procure his own counsel), RPC 
210, 04 FEO 10, and Rule 4.3(a). 


Inquiry #3: 

If Attorney A limits his representation to 
Lender, but closes the transaction, does he 
have any duty to disclose or discuss any of the 
following with Client X: defects of title; the 
difference between insurable title and mar- 
ketable title; the exceptions contained in the 
title policy and the need for exception docu- 
ments at closing; and the terms of the sales 
contract? 


Opinion #3: 

If Attorney A explicitly limits his represen- 
tation to Lender, he should not give any legal 
advice to Client X except the advice to secure 


counsel. Rule 4.3(a). 


Inquiry #4: 

Attorney A closes the transaction. 
Pursuant to the contract, Client X pays a fee 
to Attorney A as the title/closing agent. 
Subsequently, a defect of title caused by 
Lender is discovered. May Attorney A be held 
liable to Client X for malpractice? 


Opinion #4: 
This is a legal question that is outside the 
purview of the Ethics Committee. 


Inquiry #5: 

Client X believes that Attorney A has a 
conflict of interest because he regularly repre- 
sents Lender and he asks Attorney Y to repre- 
sent him on the closing of the purchase of the 
property. Client X wants Attorney Y to exam- 
ine the title to the property, give his opinion 
as to title, and act as Client X’s agent at the 
closing. 

Attorney A insists that the contract 
requires Client X to accept him as the closing 
agent for the transaction. May Attorney A 
refuse to allow Attorney Y to participate in the 
closing as Client X’s lawyer? 


Opinion #5: 

No. Clients are entitled to legal counsel of 
their choice. See, eg. RPC 48. Attorney A 
may, by the terms of the purchase agreement, 
be the designated closing agent for the sale. 
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However, if Client X hires a lawyer to repre- 
sent his interests by examining and giving him 
an opinion on title and participating in the 
closing on his behalf, the other lawyer may 
not interfere with this representation. See, ¢.g., 
Rule 4.2. In addition, Attorney A must com- 
ply with the prohibition in Rule 4.2(a) on 
direct communications with a represented 
person without the consent of the lawyer for 
the represented person. 


Inquiry #6: 

Attorney A agrees that Attorney Y will rep- 
resent Client X’s interests at the closing. 
However, Attorney A claims that he is still 
entitled to a fee from Client X because the 
terms of the contract. 


May Attorney A charge a fee to Client X? 


Opinion #6: 

Whether the contract to purchase the 
property requires Client X to pay Attorney A’s 
fee is a legal question outside the purview of 
the Ethics Committee. However, a lawyer 
may be paid by a third party, including an 
opposing party, provided the lawyer complies 
with Rule 1.8(f) and the fee is not illegal or 
clearly excessive in violation of Rule 1.5(a). See 
RPC 196. Attorney A’s time and labor relative 
to the closing may be reduced because of the 
legal services performed by Attorney Y on 
behalf of Client X. If so, this factor should be 
taken into account in determining whether 
the “customary fee” is excessive. Rule 1.5(a). 


Inquiry #7: 

A realtor prepared the purchase contract. It 
alters the usual closing arrangements, waives 
many “normal” rights of a buyer, and favors 
the seller by allowing the seller to terminate 
the contract for any reason and return the 
deposit without further liability. Is the realtor 
engaged in the unauthorized practice of law 
when preparing the contract? Does it matter 
whether the realtor is a buyer’s agent, a seller’s 
agent, or a dual agent? Does it matter whether 
the seller and the buyer have different realtors? 
Is consumer protection legislation needed? 


Opinion #7: 

These questions do not relate to the pro- 
fessional responsibilities of lawyers and cannot 
be answered by the Ethics Committee. 


Endnote 


1. Rule 2.2, Intermediary, was eliminated from the Rules 
of Professional Conduct when the rules were revised in 
February 2003. The principles set forth in the rule can 


now be found in the section entitled “Special 
Considerations in Common Representation” in the 
comment to Rule 1.7[cmt.29 to 33]. 


Proposed 2006 Formal Ethics 
Opinion 4 
Participation in a Prepaid Legal Service 
Plan 
January 19, 2006 

Proposed opinion rules that a lawyer may not 
participate in prepaid legal services plan unless 
all the conditions for participation are met and 
participation does not otherwise result in a vio- 


lation of the Rules of Professional Conduct. 


Inquiry #1: 

Estate Plans is a prepaid legal service plan 
registered with the North Carolina State Bar. 
In its solicitation letter, Estate Plans states that 
it provides various “plans of protection” from 
the most basic, consisting of a will, trust doc- 
uments, power of attorney, health care power 
of attorney, and living will, to more compre- 
hensive estate planning services. For a yearly 
fee, the solicitation letter claims clients would 
have access to “qualified local attorneys” who 
would draft these legal documents for about 
half the price the client would normally pay. 

In addition, Estate Plans also claims to be 
“approved” by the State Bar. 

May a lawyer participate in Estate Plans 
and provide legal services to persons covered 
under the plan? 


Opinion #1: 

No. A lawyer may only participate in a 
prepaid legal service plan if the plan meets the 
conditions of participation in Rule 7.3(d)(2). 
A prepaid legal services plan is “any arrange- 
ment by which a person, firm, or corporation, 
not authorized to engage in the practice of 
law, in exchange for any valuable considera- 
tion, offers to provide or arranges the provi- 
sion of legal services that are paid for in 
advance of the need for the service.” Rule 
7.3(d)(1). 

For a lawyer to ethically participate with a 
prepaid legal services plan, the following con- 
ditions must be satisfied: 

(A) The plan must be operated by an 

organization that is not owned or directed 

by the lawyer; 

(B) The plan must be registered with the 

North Carolina State Bar and comply with 

all applicable rules regarding such plans; 

(C) The lawyer must notify the State Bar 

in writing before participating in a plan 

and must notify the State Bar no later than 


a. 


30 days after the lawyer discontinues 

participation in the plan; 

(D) After reasonable investigation, the 

lawyer must have a good faith belief 

that the plan is being operated in com- 
pliance with the Revised Rules of 

Professional Conduct and other perti- 

nent rules of the State Bar; 

(E) All advertisements by the plan rep- 

resenting that it is registered with the 

State Bar shall also explain that registra- 

tion does not constitute approval by the 

State Bar; and 

(F) Notwithstanding the prohibitions 

in paragraph (a), the plan may use in- 

person or telephone contact to solicit 
memberships or subscriptions provided: 
(i) The solicited person is not 
known to need legal services in a par- 
ticular matter covered by the plan; and 
(ii) The contact does not involve coer- 
cion, duress, or harassment and the 
communication with the solicited per- 
son is not false, deceptive or misleading. 
Rule 7.3(d)(2). 

Estate Plans has failed to meet at least 
one of the conditions for participation by a 
North Carolina lawyer. Although Estate 
Plans may represent that it is registered 
with the North Carolina State Bar, it may 
not state or imply that the State Bar has 
approved its plan. Rule 7.3(d)(2)(E). 
Under these circumstances, a lawyer must 
inform Estate Plans that it cannot partici- 
pate in the plan unless its solicitation letter 
complies with Rule 7.3(d)(2)(E). Even if a 
prepaid services plan was at one time oper- 
ating in compliance with the Rules of 
Professional Conduct, a lawyer participat- 
ing in such a plan has an ongoing duty to 
determine that the plan continues to oper- 
ate in accordance with the Rules. 


Inquiry #2: 

Estate Plans claims that its legal services 
plan can save clients money because the 
clients meet directly with its employees, 
who are qualified estate planning consult- 
ants, rather than a lawyer. It is unclear 
whether or to what extent the client has 
contact with the lawyer drafting the estate 
planning documents. 

May a lawyer participate with Estate 
Plans under these circumstances? 


Opinion #2: 
Rule 5.4(c) states that a lawyer “shall 
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not permit a person who recommends, 
engages, or pays the lawyer to render legal 
services for another to direct or regulate the 
lawyer’s professional judgment in render- 
ing such legal services.” The lawyer also has 
an obligation to provide competent repre- 
sentation and to communicate with the 
client to the extent necessary to do so. 
Rules 1.1 and 1.4. 

If the lawyer has no communication 
with the client at the outset, his ability to 
comply with the above duties is curtailed. 
If a third party decides what services the 
lawyer ultimately will provide to the client, 
then the lawyer has been deprived of the 
ability to exercise independent judgment 
to determine what services may be appro- 
priate under the circumstances in violation 
of Rule 5.4(c). In addition, the lawyer 
needs to make sure he has received and has 
given enough information to the client so 
that he can provide competent representa- 
tion. Certainly, there is no issue with a 
third party recording intake information; 
however, the lawyer must be able to engage 
in a dialogue with the client in order to 
elicit the information necessary to provide 
competent representation. 


Inquiry #3: 

A lawyer believes the initial packet pro- 
vided by Estate Plans to clients contains 
information that may be misleading. 

May the lawyer participate with Estate 
Plans under these circumstances? 


Opinion #3: 

No. Ifa lawyer believes the information 
Estate Plans is providing to the client is 
misleading, then he should not participate 
in the plan. 


Proposed 2006 Formal Ethics 
Opinion 5 
County Tax Attorney Purchasing 
Property at Tax Foreclosure Sale 
January 19, 2006 

Proposed opinion rules that the county tax 
attorney may not bid at a tax foreclosure sale 


of real property. 
Inquiry #1: 


Attorney A is the tax attorney for the 
county. If the county’s tax collector is 
unsuccessful in collecting taxes, the case is 
referred to Attorney A for legal action. 
Ordinarily, Attorney A sends a demand let- 


ter to the delinquent taxpayer. If the 
demand letter does not result in payment, 
Attorney A files a foreclosure action. If 
service of the lawsuit does not result in the 
payment of taxes, the presiding judge 
appoints Attorney A as the commissioner 
to foreclose upon the real property to satis- 
fy the taxes due. Attorney A then follows 
all statutory procedures for a foreclosure 
action. The county always “bids in” the 
property for the amount of back taxes 
owed plus the costs that have accrued. 

On at least one occasion, a property 
owner contacted Attorney A after receiving 
the demand letter and offered to sell her 
property directly to Attorney A to satisfy 
her tax liability. Attorney A agreed to pur- 
chase the property directly from the prop- 
erty owner. On another occasion, Attorney 
A instructed his paralegal to attend the 
public auction and submit a bid in excess 
of the amount bid by the county if no one 
else bid on the property. The paralegal sub- 
mitted the only other bid and later trans- 
ferred the real property to Attorney A for 
the amount bid at auction. May Attorney 
A, who is the appointed commissioner, 
submit a bid on her own account at a tax 
foreclosure sale she is conducting? 


Opinion #1: 

No. As the appointed commissioner, 
Attorney A has a duty to oversee the sale of 
the foreclosed property in a fair and impar- 
tial manner. Advancing a personal interest 
by bidding on the foreclosed property vio- 
lates this duty. G.S. §105-374; Hinson v. 
Morgan, 225 N.C. 740, 36 S.E. 2d 266 
(1945); Rule 8.4(d); see also RPC 24 and 
RPC323 


Inquiry #2: 
If Attorney A may not submit a bid, 
may she have an agent or employee bid on 


her behalf? 


Opinion #2: 

No. Attorney A must insure that the 
conduct of her employee is compatible 
with her own professional obligations. 


Rule 5.3(b)(c). 


Inquiry #3: 

May Attorney A agree to purchase prop- 
erty from a delinquent taxpayer who offers 
to sell her property to Attorney A prior to 
the initiation of a formal tax foreclosure 
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proceeding? 


Opinion #3: 

No, Attorney A may not purchase prop- 
erty directly from a delinquent taxpayer 
unless she has a reasonable belief that her 
personal interest in the property will not 
adversely affect the representation of the 
county, the transaction is fair, and she has 
obtained the informed consent of the 
county, confirmed in writing. Rule 1.7 and 
Rule 1.8(b). The duty to disclose and 
obtain the consent of the county arises as 
soon as the lawyer decides to act in her own 
interest by offering to purchase the proper- 
ty in written or oral communications with 
the taxpayer. 

If Attorney A obtains the consent of the 
county, she must also follow the disclosure 
requirements in Rule 4.3 when dealing 
with unrepresented taxpayers. Specifically, 
she may not state or imply that she is dis- 
interested and she must make reasonable 
efforts to correct any misunderstandings in 
this regard. She must also refrain from giv- 
ing legal advice to unrepresented taxpayers 
other than the advice to secure counsel. 


Proposed 2006 Formal Ethics 
Opinion 6 

Requirements for Extraneous 
Statements on Envelope of 
Solicitation Letter 

January 19, 2006 

Proposed opinion rules that a lawyer may 
put extraneous statements on the envelope of a 
solicitation letter provided the statements do 
not mislead the recipient and the font used for 
the statements is smaller than the font used 
for the advertising disclaimer required by 
Rule 7.3(c). 

Editor’s Note. The Ethics Committee is 
also proposing amendments to Rule 7.3(c) 
to clarify a lawyer’s responsibilities relative 
to the advertising disclaimer and the enve- 
lope for targeted direct mail solicitation let- 
ters. The proposed amendments to the rule 
are published elsewhere in this Journal. If 
adopted, the amended rule would restrict 
extraneous statements to the back of the 
envelope and limit the size of the font for 
these statements. 


Inquiry #1: 

After one of his employees goes to the 
court house to copy recent accident reports 
from the public records, Attorney A sends 
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targeted direct mail letters to the people 
involved in the automobile accidents. The 
purpose of the letters is to solicit profes- 
sional employment. Attorney A complies 
with the requirements of Rule 7.3(c) by 
including the words “This is an advertise- 
ment for legal services” on the outside 
envelope and at the beginning of the body 
of the letter in print as large as Attorney A’s 
firm name in the return address and letter- 
head. Attorney A would like to include a 
copy of the accident report with each letter 
and put the statement “Accident Report 
Enclosed” on the envelope. 

May Attorney A put the statement 
“Accident Report Enclosed” on the enve- 
lope of a targeted direct mail letter? 


Opinion #1: 

Rule 4.1 requires a lawyer to be truthful 
in his statements to others. As noted in 
comment [1] to Rule 4.1, “[mlJisrepresen- 
tations can ...occur by partially true but 
misleading statements or omissions that are 
the equivalent of affirmative false state- 
ments.” Although Attorney A includes a 
copy of the accident report in each solicita- 
tion letter, the statement “Accident Report 
Enclosed” implies that the solicitation let- 
ter is an official communication and omits 
the fact that the enclosed document is a 
copy of the public record. As a result, a 
recipient may believe that the solicitation 
letter is an official communication and 
open it without reading or heeding the 
advertising disclosure. The statement 
appears designed to mislead the recipient 
about the importance and purpose of the 
correspondence. 

If extraneous statements, such as this, 
are put on the envelope of a solicitation let- 
ter, the statements must provide enough 
information to avoid misleading the recip- 
ient. Therefore, Attorney A may state on 
the envelope of a targeted direct mail letter 
that a copy of the accident report is 
enclosed but only if the statement makes 
clear that (1) the report is a copy of a pub- 
lic record and (2) the solicitation letter 
itself is not an official communication of a 
government agency. 


Inquiry #2: 

What size font should be used for an 
extraneous statement on the envelope of a 
solicitation letter? 


Opinion #2: 

The purpose of the advertising dis- 
claimer required by Rule 7.3(c) is to fore- 
warn the recipient as to the nature of the 
communication. For this reason, the rule 
requires the disclaimer to be conspicuous 
by dictating that it must be in a font that is 
at least as large as the name of the lawyer or 
the firm name in the return address. 
However, if other statements on the enve- 
lope are in a font that is larger than the 
advertising disclaimer, the disclaimer will 
no longer be conspicuous. Therefore, to 
preserve the intent and purpose of Rule 
7.3(c), the print used for the advertising 
disclaimer must be as large or larger than 
the print used for the name of the lawyer or 
the law firm in the return address and any 
other statement on the envelope. 


Proposed 2006 Formal Ethics 
Opinion 7 
Participation in a For-Profit 
Networking Organization 
January 19, 2006 

Proposed opinion rules that a lawyer may 
not be a member of a for-profit referral 


organization. 


Inquiry: 

Attorney wants to become a member of 
a for-profit referral and networking organ- 
ization that has numerous chapters around 
the world. Each chapter consists of various 
professionals and business people who seek 
business referrals through networking with 
others. Only one person from any given 
profession or line of business can become a 
member in any particular chapter. The 
annual fee for a membership is approxi- 
mately $295.00. 

Each chapter holds weekly meetings. 
Members are required to attend these meet- 
ings (exceeding a maximum number of 
absences results in termination of member- 
ship), and they may bring guests. Among 
the activities at each meeting, each member 
gives a short presentation (which may be 
described as a 60-second “commercial”) 
advertising his/her services to those present. 

Members are encouraged to provide 
each other with business referrals, although 
no tangible compensation is provided for 
such referrals and there is no penalty for 
not providing referrals to other members. 
To keep track of referrals, a member is 
expected to fill out a “ticket” for each referral 


oy) 


he/she provides to another member. The 
ticket is given to the member receiving the 
referral, and the referring member retains a 
copy. 

The organization’s website states in part: 
Belonging to [this organization] is like 
having dozens of sales people working 
for you ...because all of them carry 

several copies of your business cards 
around with them. When they meet 
someone who could use your products 


or services, they hand out your card 


and recommend you.* It’s as simple as 
that! It’s simple because it’s based on a 
proven concept by [the organization's] 
Founder.... If I give you business 
youll give me business and we'll both 
benefit as a result. 

(*) Note, some professions, specifical- 
ly attorneys and certain health care 
professionals, may not be permitted to 
seek direct referrals through in-person 
solicitation through the use of busi- 
ness cards pursuant to their ethical 


code. Members of [the organization] 
that belong to these professions are 
directed to follow their profession’s 
own ethical guidelines. 
May Attorney become a participating 
member of this organization? 


Opinion: 

No, because of the risk that participa- 
tion in the organization will result in in- 
person solicitation in violation of Rule 


7.3(a). @ 


Rule Amendments (cont.) 


Comment 

ieee 

[5] Paragraph (d) makes it clear that a 
lawyer _must be reasonably diligent in 


making inquiry of the client, or third 
party, about information or documents 


responsive to discovery requests or disclo- 


sure requirements arising from statutory 
law, rules of procedure, or _caselaw. 
“Reasonably” is defined in Rule 0.1, 
Terminology, as meaning “conduct of a 
reasonably prudent and competent 
lawyer.” Rule 0.1(i). When responding to 
a discovery request or disclosure require- 
ment, a lawyer must act in good faith. 


The lawyer should impress upon _the 
client the importance of making a thor- 


ough search of the client’s records and 
responding honestly. If the lawyer has rea- 


son to believe that a client has not been 
forthcoming, the lawyer _may not rely 
solely upon the client’s assertion that the 
response is truthful or complete. 

[6] 4 .... 


[renumbering remaining paragraphs] 


Rule 7.3 Direct Contact with Potential 
Clients 

(a) en 

(c) Targeted Communications. Unless 


the recipient of the communication is a 
person specified in paragraphs (a)(1) or 


(a)(2), Eevery written, recorded, or elec- 
tronic communication from a lawyer solic- 
iting professional employment from a 
potential client known to be in need of 
legal services in a particular matter shall 


include the werds statement, in capital let- 


60 


ters, “THIS IS AN ADVERTISEMENT 
FOR LEGAL SERVICES” =Fhis—s—en 


advertisement fer legal services” (the adver- 
tising notice) subject to the following 
requirements: 


(1) Written Communications. 
Written communications shall be 


mailed in an envelope. The advertising 
notice shall be printed on the front of 
the extside envelope, ttaawrittern—-com- 
puntestion-sent-by-meatt, in font that is 
as large as any other printing on the 
envelope. The front of the envelope 
shall contain no printing other than the 
name_of the lawyer or law firm and 


return address, the name and address of 
the recipient, and the advertising 
notice. The advertising notice shall also 
be printed amd at the beginning of the 
body of the wettter—or-eleetrente-eon- 
mmteatton letter in print font as large 
or larger than the lawyer’s or law firm’s 
name in the letterhead or masthead. 

(2) Electronic _ Communications. 


The advertising notice shall appear in 


the “in reference” block of the address 


section of the communication. No 


other statement shall appear in this 


block. The advertising notice shall also 
appear, ad_at the beginning and end- 


ing of ampreeerded—or-the electronic 
communication, in_a font as large or 
larger than the lawyer’s or law firm’s 
name in any masthead on the commu- 
nication.—ttess—the—teeiptent—of the 
ea: Ged 

paragraphs-ta}(}-erta}2+ 

(3) Recorded Communications. The 
advertising notice shall be clearly artic- 


the recorded communication. 


(dee 

Comment 

(Clr eeee 

[7] Paragraph (c) of this rule requires 
that all direct mail solicitations of potential 
clients must be mailed in an envelope on 


which the statement, “THIS IS AN 
ADVERTISEMENT FOR LEGAL 
SERVICES,” appears in_capital letters. 


The statement must appear on the front 
of the envelope with no other distracting 
extraneous written statements other than 
the name and address of the recipient and 
the name and return address of the lawyer 


or firm. Postcards may not be used for 


direct mail solicitations. No embarrassing 


personal information about the recipient 


may appear on the back of the envelope. 
The advertising notice diselostre—state- 


frent must also appear at the beginning of 
an enclosed letter or electronic communi- 
cation in a font that is prtst at least as large 
as the font prime used for the lawyer's or 
law firm’s name in the letterhead or mast- 
head. It must also appear in the “in refer- 
ence to” section of an email communica- 
tion. The requirement that certain com- 
munications be marked, “This is an adver- 
tisement for legal services,” does not apply 
to communications sent in response to 
requests of potential clients or their 
spokespersons or General 
announcements by lawyers, including 
changes in personnel or office location, do 
not constitute communications soliciting 
professional employment from a client 
known to be in need of legal services with- 


Sponsors. 


in the meaning of this Rule. 


[8].... a 
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Client Security Fund Reimburses Victims 


At its January 19, 2006, meeting, the 
North Carolina State Bar Client Security Fund 
Board of Trustees approved payments of 
$98,792.91 to 21 clients who suffered finan- 
cial losses due to the misconduct of North 
Carolina lawyers. The board also authorized 
reimbursement to all clients of Jacksonville 
attorney Joseph Morton whose claims meet 
certain criteria established by the board. 

The payments authorized were: 

1. An award of $991.88 to the seller in a 
real estate transaction handled by Dewey 
Butler of Benson, North Carolina. The board 
found that Butler failed to pay the property 
taxes. Butler was disbarred on March 4, 2005. 

2. An award of $7,500.00 for a former 
client of Zachary T. Bynum III of Winston- 
Salem, North Carolina. The board found 
that Bynum handled a personal injury matter 
and failed to disburse a portion of the settle- 
ment proceeds. Bynum was disbarred on 
April 23, 2004. 

3. An award of $45,000.00 to the trustee 
of a testamentary trust handled by Zachary T. 
Bynum III. The board found that Bynum 
misappropriated the trust's funds. The board 
had previously awarded $55,000.00 to the 
client’s estate. 

4. An award of $19,380.85 to a former 
client of Deborah Church of Mooresville, 
North Carolina. The board found that 
Church was retained to handle an equitable 
distribution matter and failed to disburse the 
proceeds from the sale of the marital property. 
Church was disbarred on July 1, 2005. 

5. An award of $833.00 to a former client 
of Deborah Church. The board found that 
Church was retained to handle a domestic 
matter and failed to provide any beneficial 
services to the client. 

6. An award of $225.00 to a former client 
of Theodore Hale of Wilmington, North 
Carolina. The board found that Hale was 
retained to handle a traffic and civil matter 
for the client and failed to pay the filing fees, 
costs, and fines. Hale was disbarred on 
October 14, 2004. 

7. An award of $3,800.00 to a former 
client of Walter T. Johnson Jr. of Greensboro, 
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North Carolina. The board found that 
Johnson was retained to handle a criminal 
matter and failed to.provide any substantive 
legal services. Johnson was disbarred on April 
6, 2005. 

8. An award of $2,000.00 to a former 
client of Robin N. Knight of Charlotte, North 
Carolina. The board found that Knight was 
retained to handle a domestic matter and 
failed to provide any beneficial legal services. 
Knight was disbarred on January 31, 2005. 

9. An award of $250.00 to a former client 
of Robin N. Knight. The board found that 
Knight was retained to handle a criminal mat- 
ter involving the expunction of a misdemeanor 
larceny conviction. Knight failed to provide 
any beneficial legal services to the client. 

10. An award of $700.00 to a former client 
of Robin N. Knight. The board found that 
Knight was retained to assist the client in get- 
ting his driver's license reinstated and failed to 
provide any beneficial legal services. 

11. An award of $1,000.00 to a former 
client of Robin N. Knight. The board found 
that Knight was retained to handle a custody 
matter and failed to provide any beneficial 
legal services on the client’s behalf. 

12. An award of $2,231.24 to a former 
client of Robin N. Knight. The board found 
that Knight was retained to handle a refinance 
loan closing and failed to pay some of the 
client’s creditors from the closing proceeds. 

13. An award of $7,180.94 to a former 
client of Jonathan Koffa, formerly of 
Zebulon, North Carolina. The board found 
that Kofta was retained to handle a personal 
injury matter and failed to reimburse 
Medicaid from the settlement proceeds. 
Kofta was disbarred on April 23, 2004. 

14. An award of $200.00 to a former 
client of Darwin Littlejohn of Winston- 
Salem, North Carolina. The board found 
that Littlejohn was retained to handle a will 
dispute and failed to provide any substantive 
legal services. Littlejohn was disbarred on 
June 10, 2005. 

15. An award of $240.00 to a former client 
of Darwin Littlejohn. The board found that 


Littlejohn was retained to handle a civil matter 


involving a name change. Littlejohn failed to 
provide any beneficial legal services. 

16. An award of $700.00 to a former client 
of Charles Medlin of Kinston, North Carolina. 
The board found that Medlin was retained to 
handle a criminal matter and failed to provide 
any substantive legal services. Medlin was sus- 
pended for three years on July 28, 2005. 

17. An award of $210.00 to a former client 
of Joseph Morton of Jacksonville, North 
Carolina. The board found that Morton was 
retained to handle a traffic matter and failed to 
provide any beneficial legal services. Morton is 
under an interim suspension effective 
December 7, 2005. The investigation of this 
client’s claim provided the board with the basis 
for establishing the criteria upon which other 
Morton claims may be reimbursed without the 
claims being reviewed by the entire board. 

18. An award of $1,500.00 to a former 
client of Armina Swittenberg of Salisbury, 
North Carolina. The board found that 
Swittenberg was retained to review a criminal 
defendant’s file to determine if there were 
grounds to file a motion for appropriate 
relief. Swittenberg failed to provide any valu- 
able legal services for the client. Swittenberg 
was disbarred on November 30, 2004. 

19. An award of $350.00 to a former 
client of N. Jerome Willingham, formerly of 
Jacksonville, North Carolina. The board 
found that Willingham was retained to han- 
dle a child custody matter and failed to pro- 
vide any valuable legal services. Willingham 
was disbarred on October 1, 2004. 

20. An award of $2,500.00 to a former 
client of N. Jerome Willingham. The board 
found that Willingham was retained to han- 
dle an appeal of an employment discrimina- 
tion case and failed to provide any valuable 
legal services on the client’s behalf. 

21. An award of $2,000.00 to a former 
client of Terry Terrell Zick of Wilmington, 
North Carolina. The board found that Zick 
was retained to handle an employment dis- 
crimination case and failed to maintain the 
client's expense money in her trust account. 
Zick was suspended for five years on October 
8, 2004, with a possible two-year stay. ™ 
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New State Bar Councilors and Public Member 


Douglas R. Gill is now representing 
Judicial District 19B. Gill earned his under- 
graduate degree at Duke University and his 
LLB from Harvard. From 1965-1977 he 
worked for the Institute of Government. 
He currently is with the Southern Pines 
firm of Gill & Tobias, LLP. Gill is involved 
with the Moore County Bar Association, 
the North Carolina Bar Association, and 
the North Carolina Association of Trial 
Lawyers. Additionally, he has served as a 
member of the Securities Commission. His 
civic interests include work with Arts 
Council of Moore County, Emmanuel 
Church, and the Weymorth Center for Arts 
and Humanities. 

The new representative for Judicial 
District 26 is Mark W. Merritt. Merritt 
earned a BA in Economics and _ Political 
Science from UNC-Chapel Hill in 1979, 
and his JD from the University of Virginia 
School of Law in 1982. After law school he 


Specialization (cont.) 


compensation committees for both the 
Academy and the Bar Association in address- 
ing issues which arise under the Act or in its 
administration. 

I want to say that we all owe a debt of grat- 
itude to those other specialists in workers’ 
compensation from both sides who worked 
tirelessly this past spring and summer at the 
legislature, informing and advising and ulti- 
mately assisting in compromise legislation in 
the area. 

Q: How do you stay current in your field? 

Every two weeks I read the latest cases 
from the appellate courts and of course | 
attend periodic CLE seminars, which help 
keep us all current, interested, and engaged 
with the law and with each other. 

Q: Is certification important in your practice 
area? 

Workers’ compensation certification is 
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clerked for a year with the Honorable John 
M. Wisdom of the United States Court of 
Appeals for the Fifth Circuit. Since 1983 he 
has practiced with the Charlotte firm of 
Robinson, Bradshaw & Hinson, PA. Merritt 
currently serves as chair of the NCBA 
Antitrust and Trade Regulation Section 
Council and is a member of the North 
Carolina Conference of Bar Presidents. He 
has served as president and treasurer of the 
Mecklenburg County Bar and is a member 
of the American College of Trial Lawyers. 
Merritt serves on the Morehead Scholarship 
Regional Selection Committee, the Family 
Center Board of Directors, and the Legal 
Services Board of Directors. He has been 
named to “The Best Lawyers in America” for 
2006 and to Business North Carolina maga- 
zine’s “Legal Elite.” 

Judicial District 20 is now represented by 
Frederick D. Poisson Jr. Poisson earned his 
undergraduate degree from UNC-Asheville, 


important statewide. The Act applies, with 
few exceptions, to almost every employer and 
employee in the state, including all govern- 
ments. The commission reports that some 
66,000 claims statewide were filed from July 
2004 to July 2005, with 15% of that number 
being contested. The decisional law changes 
almost monthly, and an in-depth knowledge 
of commission rules and procedures is critical 
to the successful prosecution and defense of 
claims. 

Q: How does specialization benefit the pub- 
lic? The profession? 

I feel that the public is able to rely on spe- 
cialization in choosing an attorney as opposed 
to simply word of mouth or advertising in 
general. The benefits provided for in the 
Workers’ Compensation Act are reaching 
injured workers because of specialization in 
this area. The profession is benefited because 
we all share our experience with each other so 
we can all better serve the public. 

Q: How do you see the future of specializa- 


and in 1976 received his JD from Wake 
Forest School of Law. Since 1976 he has 
been in private practice with the Wadesboro 
firm of Poisson, Poisson & Bower, PLLC. 
Poisson is a member of the North Carolina 
Bar Association, Anson County Bar 
Association, the North Carolina 
Academy of Trial Lawyers. He serves on the 
Wyatt House Foundation and is involved in 
many other civic activities. Poisson received 
the Humanitarian Award from the Anson 
County Chamber of Commerce and is a 
board certified specialist in workers’ com- 
pensation law. 

William E Dowdy III of Raleigh has been 
appointed by the governor to serve as a pub- 
lic member to the State Bar Council. Dowdy 
retired from the North Carolina State Bureau 
of Investigation after a distinguished career as 


and 


an investigator, and currently works in the 
Wake County District Attorney's Office as a 


part-time investigator. ™ 


tion? 

Specialization is here to stay. For good or 
ill, the practice of law has become so complex 
that it is a necessity to specialize and to stay 
current in your field. Specialization also helps 
keep the competence level high and the 
expense low for the public. 

Q: In what other areas would you like to see 
certification offered? 

I notice that the State Bar has recently rec- 
ognized Social Security law as an area for cer- 
tification, and I certainly support that. 

Q: What would you say to encourage other 
lawyers to pursue certification? 

I would like to see more specialists in 
workers’ compensation law across the state. 
Most claims are resolved without litigation, 
but it is crucial, even in the seemingly simple 
claim, that injured workers and their families 
be protected. The more specialists there are, 
the greater the pool of competent counsel 
from which the public can choose an attorney 
and be better served. = 
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July 2006 Bar Exam Applicants 


The July 2006 Bar Examination will be held in Raleigh on July 25 and 26, 2006. Published below are the names of the applicants whose 
applications were received on or before January 31, 2006. Members are requested to examine it and notify the board in a signed letter of any 
information which might influence the board in considering the general fitness of any applicant for admission. Correspondence should be 


directed to Fred P. Parker III, Executive Director, Board of Law Examiners, PO Box 2946, Raleigh, NC 27602. 


Amanda S. Abbey 
Richmond, VA 


Bahiyyah Khaleelah Abdul- 


Wakil 
Durham, NC 
Amy A. Acord 
Beckley, WV 
Scott Sterling Addison 
Columbia, SC 
Kellie Nike’ Adesina 
Columbus, OH 
Jasmine Chloe Aherne 
Arlington, VA 
Jeffrey W. Aldrich 
Charlotte, NC 
Britton Helms Allen 
Cary, NC 
Patrick Michael Jamison 
Allen 
Morgantown, WV 
Ashley Elizabeth Ameika 
John’s Island, SC 
David Scott Anderson 
Tucker, GA 
David W. Andrews 
Carrboro, NC 
Julian Manuel Arronte 
Winston-Salem, NC 
Sheri Lynn Asbeil 
Mechanicsville, VA 
Nita Pravin Asher 
Durham, NC 
Frances Kelly Atkins 
Sanford, NC 
Janene Allison Aul 
Lillington, NC 
Ryan Christopher Aul 
Lillington, NC 
Bradley Stephen Austin 
Winston-Salem, NC 
Kimberly Austin 
Durham, NC 
Michael G. Avery 
Raleigh, NC 
Michael Wade Bailey 
Montgomery, AL 
William Hugh Bailey 
South Royalton, VT 
Sarah Emma Bailey- 
Chance 
Lillington, NC 


Sarah Carrington Walker 

Baker 
Chapel Hill, NC 

Shelly Maxwell Bao 
Wilmington, NC 

Todd Rowell Barlow 
Raleigh, NC 

Laura Hesman Barnes 
Holly Springs, NC 

Nathan Angus Baskerville 
Durham, NC 

John Christopher Bauer 
Fairfax, VA 

Amanda Gail Baxter-Lewis 
Denver, NC 

Suzanne R. Begnoche 
Morrisville, NC 

Amanda Peterson Bell 
Fuguay-Varina, NC 

Michael Patrick Bender 
Raleigh, NC 

Allison Langford Bennett 
Winston-Salem, NC 

Katherine Burke 

Bennington 
Raleigh, NC 

Mark P. Bentley 
Winston-Salem, NC 

Matthew L. Benton 
Ronda, NC 

Michael Weston Bertics 
Durham, NC 

Nishant Bhatnagar 
South Portland, ME 

Naadia Amjad Bhatti 
Burlington, NC 

Larissa M. Bixler 
Chapel Hill, NC 

Jessica Blackburn 
Winston-Salem, NC 

John Edward Blair 
Winston-Salem, NC 

Jennifer Susan Blue 
Raleigh, NC 

Emily Bobo 
Tallahassee, FL 

Brian K. Bokor 
Clearwater, FL 

Christopher William 

Bosken 
Winston-Salem, NC 
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Jeremy Collins Bradford 
Poca, WV 

Alice Pilgrim Bradney 
Durham, NC 

Frank Lewis Bradshaw 
Clinton, NC 

Ruth I. Bradshaw 
Apex, NC 

Bonnie Mangum 

Braudway 
Wilmington, NC 

Benn A. Brewington 
Raleigh, NC 

Julia Seuret Bright 
Knoxville, TN 

James Drake Brinkley 
Raleigh, NC 

Charles Douglas Brown 
Winston-Salem, NC 

Carol Ann Bruzvoort 
Cary, NC 

Bradley Garrard Buchanan 
Goldsboro, NC 

Matthew William 

Buckmiller 
Philadelphia, PA 

Katherine Marie Bulfer 
Apex, NC 

Bradley Thomas Bunker 
Minneapolis, MN 

Kelly Nichole Burgess 
Durham, NC 

Veronica Michele Burianek 
St. Petersburg, FL 

Kerry Burleigh 
Chapel Hill, NC 

David L. Bury 
Winston-Salem, NC 

Beverly Jeanette Byrum 
Springfield, MA 

Vernon Elliott Cardwell 
Stoneville, NC 

Wallace Reid Carpenter 
Buies Creek, NC 

Samuel Lindsay Carrington 
Birmingham, AL 

Sasha L. Carswell 
Chapel Hill, NC 

Amanda Melton Carter 
Carrboro, NC 


Darrell Wayne Carter 
Irmo, SC 

Matthew Warren Carter 
Raleigh, NC 

Lauren Elizabeth Caudle 
Hickory, NC 

Kerri Lynn Cebula 
Milwaukee, WI 

Kevin Michael Ceglowski 
Raleigh, NC 

Verlyn Chesson-Porte 
Fuquay-Varina, NC 

Alexa Z. Chew 
Somerville, MA 

Erin Elizabeth Clarey 
Coats, NC 

Michael Cleaver 
Greensboro, NC 

Viva Forshea Coaxum 
South Royalton, VT 

Sarah Ann Coble 
Durham, NC 

Chad Joseph Cochran 
Knoxville, TN 

Anne DiRienzo Coley 
Denton, NC 

Ashley Sigman Collier 
Greensboro, NC 

Emily Dianne Combs 
Cambridge, MA 

Darcy Elizabeth Comstock 
Havelock, NC 

Amy Rachelle Corson- 

Webber 
Charlotte, NC 

Phillip Haskell Cowan 
Raleigh, NC 

Allyson Patrice Coyne 
San Francisco, CA 

Calvin Columbus Craig 
Raleigh, NC 

Natalie Dare Crenshaw 
Harrisburg, NC 

John Frederick Criscitiello 
Buies Creek, NC 

Dixie Lee Cristea 
Cary, NC 

Chadwick H. Crockford 
Winston-Salem, NC 

John Thomas Crook 
Raleigh, NC 


Kevin Lamont Crosby 
Washington, DC 

Latoya Yvette Crosby 
Durham, NC 

Melissa Lynn Crosson 
Durham, NC 

Brandon James Crouse 
Statesville, NC 

Meredith Elizabeth Crowell 
Ormond Beach, FL 

Rebecca Carny Csontos 
Grundy, VA 

Katherine B. Cumbus 
Winston-Salem, NC 

Cheryl V. Cunningham 
High Point, NC 

Marissa L. Curry 
Morrisville, NC 

Nicholas Lee Cushing 
New Hyde Park, NY 

Nicholas D’ Alessandro 
Raleigh, NC 

Joshua D. Davey 
Medford, MA 

Emily Holmes Davis 
Chapel Hill, NC 

Stephanie Dawne DeYoung 
Orlando, FL 

Lindsey Laine Deere 
Morrisville, NC 

Jose’ Gladstone Dees 
Brandywine, MD 

Rose Mary Staples Deese 
Charlotte, NC 

‘Tracy L. Derteen 
Slidell, LA 

Brien Rose Devine 
Bexley, OH 

David R. DiMatteo 
Framingham, MA 

Tamara C. DiVenere 
West Jefferson, NC 

Clare Elizabeth Diefenbach 
Cambridge, MA 

Keith William Diener 
Atlanta, GA 

Scott Dillin 
Apex, NC 

Stephen Glenn Domer 
Aiken, SC 
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Jennifer K. Donaldson 
Washington, NC 

Florence Mangundayao 

DuPalevich 
Raleigh, NC 

Jillian Hunter Eddins 
Zebulon, NC 

Elizabeth Daley Edwards 
Henderson, NC 

Matthew Bayne Efird 
Winston-Salem, NC 

Al Ehsani 
Reseda, CA 

Rachel Marie Eickerman 
Grand Forks, ND 

Debra Ann Eidson 
Chapel Hill, NC 

William Reeves Elam 
Durham, NC 

Edward Eldred 
Carrboro, NC 

Catherine Elizabeth Elkes 
Charlotte, NC 

Richard D. Emery III 
West Hartford, CT 

Andrew H. Erteschik 
Durham, NC 

Chad W. Essick 
Raleigh, NC 

Brandon Lee Evans 
Buies Creek, NC 

Lily Sara Farel 
Chapel Hill, NC 

Samuel Scott Farwell 
Carrboro, NC 

Nichole Baxter Feaster 
Lawndale, NC 

Jonathan Samuel Feldman 
Miami Beach, FL 

Matthew Lee Fesak 
New Bern, NC 

Kristen Lynn Fetter 
Durham, NC 

Faith A. Fickling 
Charlotte, NC 

Justin Heath Finley 
Buies Creek, NC 

Joyce Wynne Fischer 
Kittrell, NC 

Barbara J. Fitzgerald 
Winston-Salem, NC 

Matthew Everett Flatow 
Winston-Salem, NC 

Samuel Aaron Forehand 
Jacksonville, FL 

Lisa Byun Forman 
Chapel Hill, NC 

Elizabeth Bain Fowler 
Nashville, TN 

Alicia Dawn Gaddy 
Carrboro, NC 

Angela W. Garcia-Lamarca 
Durham, NC 

Peter Morgan Garcia- 

Lamarca 


Durham, NC 
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Scott David Gartland 
Holly Springs, NC 
Sarah Avery Mcllhenny 

Gaskins 
Winston-Salem, NC 
Jennifer Gauger 
Jamestown, NC 
Cassandra Irene Gavin 
Chapel Hill, NC 
Kelly Ann Gidcumb 
Winston-Salem, NC 
Elizabeth Watson Gilbert 
Raleigh, NC 
Joseph Lee Gilliam 
Zebulon, NC 
Arneatha Alveria Gillis 
Durham, NC 
Adrienne Gilman 
Charlotte, NC 
Julie Helene Glanzer 
Macon, GA 
Kenneth John Glessner 
Mishawaka, IN 
Michele Marie Glessner 
Mishawaka, IN 
Samuel Go 
Raleigh, NC 
Benjamin Gray Goff 
Carrboro, NC 
Ashley N. Goins 
Statesville, NC 
Daniel E. Gold 
Charlotte, NC 
Kelly D. Gongloff 
Winston-Salem, NC 
Dana Marie Graves 
Chapel Hill, NC 
Jennifer M. Gray 
Raleigh, NC 
Justin B. Greene 
Raleigh, NC 
Amy N. Greenfield 
Gainesville, FL 
Alicia Ann Gruenebaum 
Raleigh, NC 
Saad Gul 
Winston-Salem, NC 
Julie Denise Hall 
Hillsborough, NC 
Carrie Arthur Hanger 
Winston-Salem, NC 
Casey Nicole Harding 
Durham, NC 
Angelique N. Harris 
Durham, NC 
David Grant Harris 
Chapel Hill, NC 
Scott Crissman Harris 
Winston-Salem, NC 
Anakah Dawn Harrison 
San Diego, CA 
William Paul Hart 
Virginia Beach, VA 
Dan McCord Hartzog 
Raleigh, NC 


Candace A. Hayden 
Greensboro, NC 

Daniel Anthony Heath 
Chapel Hill, NC 

William Tate Helms 
Chapel Hill, NC 

Timothy Clayton Henley 
Cherryville, NC 

William Robinson Heroy 
Chapel Hill, NC 

Jennifer L. Hillman 
Knightdale, NC 

Gregory S. Horner 
Cary, NC 

April R. Howard 
Autryville, NC 

Tamara Lynn Huckert 
Spokane Valley, WA 

LaTonya Denise Hucks 
Durham, NC 

Micah Eldridge Huggins 
Brown Summit, NC 

Catherine Christopher 

Huie 
Knoxville, TN 

Courtney Smith Hull 
Elizabeth City, NC 

Catherine Virginia 

McCarth Hutasuhut 
Charlottesville, VA 

E. B. Davis Inabnit 
Conway, SC 

D. Jason Isley 
Raleigh, NC 

Trisha Leigh Dolores 

Jacobs 
Raleigh, NC 

Jonathan Eric James 
Durham, NC 

Elizabeth Brooke Jenkins 
Chapel Hill, NC 

Douglas Patrick Jeremiah 
Hillsborough, NC 

Melody Elizabeth Jewell 
Chapel Hill, NC 

Jang Hwan’John” Jo 
Durham, NC 

Kathrine Lynne Johnson 
Kernersville, NC 

Rhett Hunter Johnson 
Cincinnati, OH 

Deidra Colette Jones 
Raleigh, NC 

Jesse Creed Jones 
Miami, FL 

Monique Rachelle Judkins 
Reidsville, NC 

Helen L. Jugovic 
Winston-Salem, NC 

Lisa Alumbaugh 

Kamarchik 
Durham, NC 

Meredith Lyn Katz 
Mineola, NY 

William Joseph Kennedy 
Clemmons, NC 


Christian Parks Kennerly 
Winston-Salem, NC 
April Epley Kight 
Graham, NC 
Catherine E. Kimberley 
Austin, TX 
Mitzi Yvonne Kincaid 
Wilmington, NC 
Dena Janae King 
Morrisville, NC 
Rebecca L. Kinlein 
Winston-Salem, NC 
Townsend Bourgeois 
Kinsler 
Durham, NC 
Jennifer Lynn Kirby 
Fayetteville, NC 
John Patrick Kiser 
Kings Mountain, NC 
Julie Diane Klipp 
Asheville, NC 
Meghan Naomi Knight 
Durham, NC 
Jeffrey Scott Koweek 
Durham, NC 
Enyonam A. Kpeglo 
Chapel Hill, NC 
Gregory William Kuehnle 
South Bend, IN 
Walter Eakin Kuhn 
Durham, NC 
Andrew Stephen Lade 
Fairborn, OH 
Zachary Forrest Lamb 
Conover, NC 
Jan Mikel Larrea 
Raleigh, NC 
William Lee Lattimore 
Buies Creek, NC 
Mark David Lavender 
Durham, NC 
Sophorn Lay 
Charlotte, NC 
Matthew Nis Leerberg 
Apex, NC 
Tessa T. Leftwich 
Winston-Salem, NC 
Robert A. Lenter 
Greensboro, NC 
Erik August Lindahl 
Winston-Salem, NC 
David Adam Lipkin 
Weston, FL 
Hannah Faith Little 
Chapel Hill, NC 
John Charles Livingston 
Raleigh, NC 
Roy G. Locke 
Roselle, NJ 
Timothy Patrick Logan 
Charlottesville, VA 
Cody R. Loughridge 
Raleigh, NC 
Josalyn Anderson Rae 
Lowrance 


Coats, NC 


Jennifer A. Luebke 
Raleigh, NC 

Ryan Shawn Luft 
Washington, DE 

Jack A. Lyda 
Burlington, NC 

Chauncey Andomo 

Malone 
Durham, NC 

Lauara C. Manfreda 
Raleigh, NC 

Lisa D. Mares 
Chapel Hill, NC 

Emily Marroquin 
Carrboro, NC 

Abigail M. Martin 
Morgantown, WV 

Amanda Ashley Martin 
Boonville, NC 

Heather R. Martin 
Durham, NC 

Jonathan Richard Marx 
Charlottesville, VA 

Anita Jeanette Mason 
Jacksonville, FL 

Traci L. Massey 
Durham, NC 

Rosa Mejia Matusik 
Apex, NC 

Nancy Ann Mayer 
Durham, NC 

Scott Carr Mayhew 
Statesville, NC 

James Daniel McAlister 
Winston-Salem, NC 

Christina McAlpin 
Cary, NC 

Ashley Nicole McDuffie 
Durham, NC 

Andrea Beth McGlinn 
Chapel Hill, NC 

E. Kiernan McGorty 
Lincoln, NE 

Matthew Ryan McKaig 
Lillington, NC 

Cortney Marie McKinney 
Eden, NC 

Heather Moble McKinney 
Winston-Salem, NC 

Kimberly M. McMiller 
Durham, NC 

Claire Scott McMullan 
Chapel Hill, NC 

Richard A. McNeil 
Chapel Hill, NC 

Jess Daniel Mekeel 
Williamsburg, VA 

Jim Melo 
Chapel Hill, NC 

Brenda Menard 
Apex, NC 

Emma Claire Merritt 
Winston-Salem, NC 

Brian M. Meyer 
Coats, NC 
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Allegra Milholland 
Raleigh, NC 

John Locke Milholland 
Lillington, NC 

Christopher D. Miller 
Columbia, SC 

Grant Coleman Miller 
Summerfield, NC 

Courtney H. Mischen 
Raleigh, NC 

Emily Elizabeth Mistr 
Chapel Hill, NC 

Jonathan Tate Mlinarcik 
Virginia Beach, VA 

James Monroe 
Durham, NC 

William Edward Morgan 
Winston-Salem, NC 

Henry Samuel Morphis 
Fuquay-Varina, NC 

Jonathan Lee Morton 
Durham, NC 

Michele-Ellen Morton 
Lafayette, IN 

Yasmin Keiosha Morton 
Winston-Salem, NC 

Anne M. Moukperian 
N. Tonawanda, NY 

John Michael Moye 
Chapel Hill, NC 

Nicole Ashley Murphey 
Cary, NC 

Dorothy Higdon Murphy 
Chapel Hill, NC 

Elizabeth West Murphy 
Dunn, NC 

Matthew Royce Myers 
Durham, NC 

Michael Armstrong Myers 
Fuquay-Varina, NC 

Silpa Myneni 
Fayetteville, NC 

Darryl Tyler Nabors 
Burlington, NC 

Michael Randolph Neece 
Wise, VA 

Marc Joseph Nehmad 
Egg Harbor Township, 
NJ 

Ann Patton Nelson 
Macon, GA 

April Michelle Nelson 
Durham, NC 

Issac R. Nelson 
Knightdale, NC 

Caleb Roger Newton 
Fleetwood, NC 

Jeffrey Larkin Nieman 
Chapel Hill, NC 

Meghan Elizabeth Nims 
Asheboro, NC 

Christopher Nixon 
Charlotte, NC 

Arathi Prabhu Nobles 
Columbia, SC 


Marisa B. Nye 
Cambridge, MA 

Donald Joseph O’Brien 
Winston-Salem, NC 

William John O’Donnell 
Winston-Salem, NC 

John Ward O’Hale 
Smithfield, NC 

Jessica Brook Odom 
Chapel Hill, NC 

Kelli Ann Ovies 
Raleigh, NC 

Ashley Lee Owen 
New Bern, NC 

William David Owens 
Raleigh, NC 

David Otieno Owino 
Durham, NC 

Angela G. Parrott 
Charlotte, NC 

Helen Louise Parsonage 
Winston-Salem, NC 

Robert Matthew Pearson 
Lexington, VA 

Gregory Lamarr Perry 
Zebulon, NC 

Brian Dean Phillips 
Carrboro, NC 

Matthew T. Phillips 
Lewisville, NC 

Sarah Archer Leigh Phillips 
Chapel Hill, NC 

Jeannie Carol Pino 
Henderson, NC 

James Thomas Pinyerd 
Bloomington, IN 

Suzannah McKenzie 

Plemmons 
Oxford, MS 

Lauren Elizabeth Pogue 
Chapel Hill, NC 

Noel Dean Powell 
Durham, NC 

Lynn Ann Prather 
Raleigh, NC 

Rajeev K. Premakumar 
Hillsborough, NC 

Meredith Rebecca Pressley 
Asheville, NC 

George Braxton Price 
Wallace, NC 

Meghanna Maria Proie 
Chapel Hill, NC 

Mary Frances Prosser 
Coats, NC 

Douglas Stuart Punger 
Winston-Salem, NC 

Matthew James Putnam 
Chesapeake, VA 

Naarah Elise Putnam 
Chesapeake, VA 

Fang Qian 
Chapel Hill, NC 

LeeAnne Quattrucci 
Chapel Hill, NC 
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Jodi L. Ramsey 
Rock Hill, SC 
J. Fielding Randall 
Cherryville, NC 
John Tyler Ray 
Lillington, NC 
Jordan G. Ray 
Charlotte, NC 
Sarah Anne Miller Reamer 
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Classified Advertising 


Positions Available 

Attorney Jobs: The nation’s #1 job- 
hunting bulletin for attorneys is now exclu- 
sively online at: AttorneyJobsOnline.com. 
Subscribe online or call us at 1-800-296- 
9611. Extensive website provides thou- 
sands of attorney and law-related jobs 
nationwide and abroad at all levels of expe- 
rience in public (Federal, state, and local), 
private, and nonprofit sectors, plus legal 
career transition advice and information in 
our content-rich Legal Career Center. 
Quality Counts. Sponsored by West 
Group. 

Attorney Positions—with law firms 
and corporate 
throughout the 


legal departments 
Carolinas. Contact 


Long Dai Vo 
Durham, NC 

Barton C. Walker 
Chicago, IL 

John Bowen Walker 
Fuquay-Varina, NC 

Stephen Brian Walker 
Raleigh, NC 

Jason Thomas Waller 
Chapel Hill, NC 
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Winston-Salem, NC 
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Apex, NC 
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Chapel Hill, NC 
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Tallahassee, FL 
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Durham, NC 

Clare Marie Bobbitt Weddle 
Durham, NC 

Aaron Bader Wellman 
Carrboro, NC 

Brian Richard Weyhrich 
Carrboro, NC 
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CAROLINA LEGAL STAFFING— 
Charlotte (704) 343-4822 phone; (704) 
343-0211 fax; or Raleigh (919) 573- 
1880 phone, (919) 573-1881 fax; or 


www.carolinalegal.com. 


Miscellaneous 

Electronic Evidence Examiner—EnCase 
Certified in computer forensics, seven years 
experience in electronic evidence discovery, 
deposition preparation, proper methodology 
for evidence acquisition, advice on subpoena 
preparation. Accepting civil cases including 
but not limited to family law, litigation, 
fraud, and corporate issues. Southern 
Computer Forensics, 715 Avenue A, Suite 
200, Opelika, AL 36801. (334) 745-5097. 


E-mail: rcannon@scforensics.com. 


William Durham White 
Chapel Hill, NC 

Joshua D. Whitlock 
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Durham, NC 

Catherine Rosalie Wolenter 
Edison, NJ 

Anna Tycin Wood 
Durham, NC 


Advertising Rates 


If you would like to advertise in the 
State Bar Journal, please send your 
advertisement to the director of 
communications, the North 
Carolina State Bar, 6568 Towles 
Rd., Wilmington, NC 28409, tele- 
phone 910-397-0353. The cost of 
advertising is $60.00 for up to 35 
words and $.50 for each additional 
word. Ads for the Summer (June) 
2006, issue must be received by 
April 1, 2006. 
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Matthews, NC 
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Chapel Hill, NC 
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Carle Place, NY 
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Columbus, OH 
Aaron D. Young 
Carrboro, NC 
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Chapel Hill, NC 
Cheryl Young 
Katonah, NY 
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Mantua, OH 
Amanda S. Zimmer 
Winston-Salem, NC 
Emily D. Zimmer 
Cambridge, MA 
Kimberly Easter Zirkle 
Salisbury, NC 
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A missed statute of limitation locks the courthouse door. 
Unfortunately, it opens the door to a malpractice claim - and you'll be 
the defendant named in the lawsuit. Avoid the most common cause of 
malpractice claims by adopting and utilizing a calendar and docket 
control system. Don’t wait until it’s too late. 


LIABILITY INSURANCE COMPANY 
OF NORTH CAROLINA® 


Tel: 919.677.8900 or 800.662.8843 * Fax: 919.677.9641 * www.iminc.com ¢ E-mail: Iml@Imlnc.com 


The North Carolina State Bar 
PO. Box 25908 
Raleigh, NC 27611 
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Is your title company 


supporting you 
or holding you up? 


In the world of real estate law, “time is money.” We know 
that time is of the essence when you are working on a list 


of closings a mile long. And the last thing you need is a title 


she insurer that can’t deliver. 
a - | At Attorneys Title, we are proud to say that most of our 
. | transactions are turned around in 30 minutes or less. And 
this attention to speed comes with a level of thoroughness 


and accuracy unsurpassed in the title insurance business. 
So the next time you have a list of closings a mile long, 


call Attorneys Title. We are in the business of supporting 


your business—not holding it up. NC 


Attorneys Title 


attorneystitlecom 


Raleigh 800-222-4502 Asheville 800-532-8235 Winston-Salem 800-642-0819 Charlotte 800-432-6462 
Wilmington 800-942-8646 or 800-322-1075 Cary 800-226-4419 Greensboro 888-230-1800 


